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I. FEDERAL JUDICIAL POWER

 Role of the Judiciary:  questions involving the U.S. Constitution may ultimately come before the U.S. Supreme Court to determine constitutionality.

A.  Nature and Sources of Supreme Court Authority.

1. The Supreme Court has ultimate authority to determine questions involving the U.S. Constitution.  Marbury v. Madison (1803):  Issue.  Is the Supreme Court empowered to review acts of Congress (in this case the Judiciary Act) and void those, which it finds to be repugnant to the Constitution? 

Held.  Yes.  P's action is discharged because the Court does not have original jurisdiction; the Judiciary Act is unconstitutional.
· Justice Marshall said, Article III, Section 2, paragraph 2: limits where the Supreme Court has original jurisdiction to ambassadors & states. Court only has appellate jurisdiction except in these specifically enumerated areas. NO original jurisdiction to issue writs for the political branch

· The act (Judiciary Act if 1789) of Congress that gave the Court permission was unconstitutional. So even though the plaintiff in this case had a claim, and there was a remedy to his claim, the Court had no jurisdiction to hear the case. 

· Marbury has been called “brilliant” because Justice Marshall denied himself the authority to issue the writ but at the same time established that the Court had the authority to review the constitutionality of Acts of Congress. So is claiming a larger power while at the same time saying to the President and to the Republicans, “The Court’s not going to get in your way.” 

· Essence of this case: unelected Judges put there by parties since repudiated by the people get to tell the people’s representatives what to do; will of the people can be overcome by unelected judges who never have to stand for any kind of review for their work. Marshall was claiming that a charter under the Constitution could thwart the will of the people.
· Marbury said that there were 2 types of executive acts that were not subject to judicial review: where the action by executive officers was “political” in nature, and where the Constitution or federal law placed a subject matter within the sole discretion of the executive; key is that it’s not the nature of the BRANCH, it’s the nature of the ACT- Supreme Court can review non-political acts of the Executive Branch

· The actions of the Executive Branch are subject to review both under the Constitution and under the laws of the United States, and the federal judiciary can order the executive to comply with those principles. 

· When a law is in conflict with the Constitution, the Constitution prevails & it’s the Court’s duty to uphold it. This limits the powers of the Legislative Branch- Congress has specific, enumerated powers, not unlimited powers

· Article V makes amending the Constitution difficult; Marbury makes it necessary

Review of State Court Decisions:

Rule:  When the Supreme Court reviews the judgment of a state court, it is exercising its appellate jurisdiction. It can’t review issues of state law; its review of state court judgments is limited to questions of federal law.  

Martin v. Hunter’s Lessee (Justice Stories)
· Congress has the power to review the constitutionality of STATE COURT decisions.

· Question raised in this case was the ability of the Supreme Court to review State Court decisions. Supreme Court said that it could review the Constitutionality of a decision by the State’s highest court. 

· VI’s sovereignty argument rejected- federal Constitution limits the sovereign powers of the States in many ways

· Need for uniformity throughout the nation with regards to interpreting the Constitution

· 
If states are free to go off on their own and refuse to recognize federal supremacy, the republic won’t stick together very well

· 
Question becomes one of state sovereignty, “Who are you, Supreme Court, to tell the State Courts what to do?” But the sovereignty of the states was limited by the federal Constitution

· 
Court says, we get to review state court judgments as to applicability of federal law. 

· 
There is a mistrust of State Court (non-Article III) judges because they may become enmeshed in local interest, they may have to stand for re-election, and there is a perception that they’re not as smart or well-educated as Article III k=judges.

· 
Also- because if not, there’d be a lack of uniformity among states. Also here the Court’s argument was strengthened because there was a TREATY involved.

· 
Text of Article VI is read in light of Article III & Article III says, federal courts trump state courts. 

· 
Virginia’s argument is, don’t mess with us, we’re sovereign, and if you’re going to obtain supremacy, obtain it in the federal court system.
Cohens v. Virginia

· This case emphasizes the ability of the US Supreme Court to review state criminal cases for constitutionality

· 
Criminal case in which the State of Virginia was a litigant

· 
Mistrust of state judges; because they’re not Article III judges, and may have to stand for election, they may be swayed by provincial interests

· 
Modern times- big source of friction, especially in death penalty cases- state prisoner convicted under state law, cert denied at US Supreme Court, goes to the lowest ring of the federal court (US District Court) & judge can tell State Supreme Court that they misinterpreted the US Constitution, & the State Supreme Court has to “buckle under.” 

A. Limits on the Federal Judicial Power

The judicial power to say what the law is gives to unelected federal judges great authority.  Thus, there has been an ongoing, unresolved debate over how this power is constrained and whether the limits on judicial authority are sufficient.  As a result, three primary limits exist:

1. Interpretative Limits
Raise the question as to how Constitution should be interpreted; some approaches seek to greatly narrow the judicial power, while others accord the judges broad latitude in deciding the meaning under the Constitution.  

a. narrow power/originalism--  idea that Court’s discretion in interpreting the Constitiution should be narrowly circumscribed to limit the judicial power.  Democracy means rule by electorally accountable officials and that judicial review by unelected federal judges is inconsistent with this.  Those adopting this approach seek to restrain courts from interpreting the Constitution.  The Court is only justified in protecting constitutional rights if they are clearly stated in the text or intended by the framers (orginialism).  If the Constitution is silent, then it is up to the legislature, not the judiciary to decide the law.  Constitution should evolve slowly by amendment.

b. broad power/non-orginialists—argue that it is important that the Constitution evolve by interpretation and not only by amendment.  View that courts should go beyond that set of references and enforce norms that cannot be discovered within the four corners of the document.  Essential so that the document does not remain static, and so that it can evolve to meet the needs of society that is advancing both technologically and morally.  Permissible for the court to interpret the Constitution to protect rights that are not expressly stated or clearly intended. Amendment and Intrepretation.

c. United States v. Emerson--  using the second amendment as an example of this idea.  Uses Textual, Historical, Structural Analysis.
Textual.  Basing one’s argument on a discussion of the precise text of a particular Constitutional provision.  

Theory and Structure (of the government established by the Constitution) – Focusing less on the strictures and the “prolixity of code,” and more on the structure of the government; adapting the Constitution “to the various crises of the human spirit.”  (Marshall from Bank of the United States).

Prudentialsim / Consequential – What are the likely consequences of a decision, and do they matter?  With an eye to the future interpretations and how the current decision affects the operation of government.

Historical – Argument that places importance on what the framers may have had in mind at the time of adoption.

Precedential – Argument based on past interpretations of the same Constitutional dispute currently under consideration.

2. Congressional Limits
Refers to the ability of Congress to restrict federal court jurisdiction.  Article III of the Constitution provides that “SC shall have appellate jurisdiction, both as to Law and Fact, with such exceptions, and under such Regulations as the Congress shall make.”  Question is can Congress use this authority to restrict SC jurisdiction to hear particular types of cases so as to effectively overrule SC decisions?  MAYBE.  Debate centers on two constitutional issues:  what does the language of Article III mean with respect to “exceptions and regulations” as Congress shall make AND does SOP limit the ability of Congress to restrict SC jurisdiction?

a. Exceptions and Regulations Clause—two views

1) Congress has broad power to remove matters from the SC’s purview.  Argument that the framers intended to give Congress the control to be able to check the judiciary’s power…evidence of this is that the first Congress did not vest the SC the power of appellate jurisdiction over all types of cases and controversies listed in Article III (Judiciary Act of 1789).

2) Congress is limited in its ability to control SC jurisdiction.  Keyword is “fact.” Argument that the framers were concerned about the SC’s ability to overturn fact-finding by lower courts, especially when done by juries.  Under this view, Congress could create an exception to the SC’s jurisdiction for review of matters of FACT, but not to SC’s jurisdiction for matters of LAW. 

b. Ex Parte McCradle

c. Felker v. Turpin

d. United States v. Klein—SOP as limits on Congress’s authority

3. Justicability Limits
Refers to a series of judicially created doctrines that limit the types of matters that federal courts can decide.  The justicability doctrines are all judicially created limits on matters that can be heard in federal courts.  The SC has declared some of them “constitutional,” meaning that Congress by statute cannot override them.   Some are also “prudential,” meaning that they are based on prudent judicial administration and can be overridden by Congress since they are not constitutional requirements.  All of the justicability doctrines raise policy questions about the proper role of the federal judiciary in democratic society.  Also intended to improve federal decision making by providing the federal courts with concrete controversies best suited for judicial resolution.

a. Prohibition of Advisory Opinions—the core of Article III’s requirement for cases and controversies is that federal courts cannot issue advisory opinions.

1) Plaut v. Spendthrift—(Modern day application) Congress passed a law that required Article III courts to reopen final judgments dismissing suits by one private party against another. Court said this was unconstitutional; violated the Separation of Powers. 

b. Standing
Considers the nature and sufficiency of the litigant’s concern with the subject matter.  Second major justicability requirement, and probably most important.  The determination of whether a specific person is the proper party to bring a matter to the court for jurisdiction.  Requirements (3):  plaintiff must allege that they have suffered or will imminently suffer an injury, must allege that the injury is fairly traceable to the defendant’s conduct, must allege that a favorable federal court is likely to redress the injury.  However, two prudential standing principles:  party can generally only assert his own rights and not those of a 3P, and cannot sue as a taxpayer who shares a grievance with all other taxpayers.

 General.  2 flavors of standing:  

· Article III says, “cases and controversies.” What this means is that the Court won’t give advisory opinions. (Although some States allow for advisory opinions by their supreme courts). 

· A person/party  must have standing; parties must have a REAL (as opposed to just an ACADEMIC) interest; the parties must have real facts

· 2 “flavors” of standing: Article III and prudential; Congress can grant standing BEYOND Article III (this is called prudential standing), BUT Congress can’t create standing where there is no Article III standing (i.e., Lujan, no case or controversy)(Note that this does not apply to standing in State courts)

· Litigant must have sufficient stake in the matter.
· No judicial review of hypothetical questions.
· Avoids Court becoming a roving law-revision commission.
1) Constitutional Standing Requirements—injury, causation, and redressability

a) Allen v. Wright

Constitutional claim:  Allen v. Wright.
· Parents of black public school children file class action alleging that IRS has not adopted sufficient standards to deny tax-exempt status to racially discriminatory private schools.

· No standing b/c injury not sufficiently linked to the actions of the IRS.

b) Lujan v. Defenders of Wildlife

Federal Statutory Claims:  Lujan v. Defenders of Wildlife.

· I/H:  May Congress convert the public interest in proper administration of the laws into an individual right such that all citizens may have standing?  NO.

· Court is wary of claims that say stuff like, “We’re all harmed by these actions because we’re all part of a global ecosystem”

· In order to have standing, the injury suffered must be injury in fact (not theoretical ) & actual & imminent- the fact that you might return to those countries someday is not enough

· Looking “novel” is a bad idea- you want to look as much like a common-law 18th century litigant as you can

· Congress can’t create standing when there is no standing under Article III
c) Injury—look at what types of injuries are sufficient to meet the standing requirement.  The plaintiff must personally have suffered or will suffer. If plaintiff fails to adequately assert the injury, then no standing.

i) City of LA v. Lyons

ii) U.S. v. Hays

d) Causation and Redressability—the Plaintiff must allege and prove that the Defendant caused them harm, so that it is likely that a favorable court decision will remedy the injury.

2) Prudential Standing Requirements

a) The Prohibition of 3P Standing—Plaintiff must assert his own legal rights and interests and cannot rest the claims on those of 3P’s.  Exceptions:  if the Plaintiff has met all the other standing requirements may present the claims of a 3P.

i) Singleton v. Wulff—sets out the prohibitions of 3P standing and explains exceptions

b) Prohibition of Generalized Grievances—standing is prevented when the asserted harm is a generalized grievance shared in a substantially equal measure by all or a large class of citizens.  Prevents individuals from suing if their only injury is as a citizen or taxpayer concerned with having the government follow the law.

i) United States v. Richardson

ii) Flast v. Cohen
Taxpayer and Citizen standing--Court clarified their ability to hear a claim based on taxpayer standing in Flast v. Cohen:

· Issue.  Can a taxpayer be denied standing when he alleges that congressional action under the Taxing and Spending Clause (Article I, section 8) is in derogation of those constitutional provisions, which operate to restrict the exercise of the Taxing and Spending Clause?
· Held.  No.  Judgment reversed.  Standing is granted to invoke a federal court's jurisdiction for an adjudication on the merits.
· There is no “absolute bar in Art. III to suites by federal taxpayers challenging allegedly unconstitutional federal taxing and spending programs.”

· Must be a logical nexus between the statute asserted and the type of legislative enactment attacked, therefore…2 things:

· Must show that enactment exceeded specific limitation from elsewhere in the Constitution upon the tax and spend provision of Art. I, §8, AND…

· P must establish a link between his taxpayer status and the precise nature of the constitutional infringement alleged.

· In this case, P established a link btw the spending under the Elementary and Secondary Education Act of 1965 and his taxpayer status.

· has never been overruled. taxpayers have standing to challenge governmental expenditures as violating the Establishment Clause.  But Flast also never has been extended beyond challenges or expenditures.

Valley Forge v. Americans United

· Involved a grant of land to an Assembly of God group under the Federal Property and Administrative Services Act of 1949.

· Applied Flast v. Cohen—refused to extend, asked whether or not it was persuasive.

· Failed first prong b/c not a legislative act, but rather an administration decision.

· Not an exercise of Tax and Spend, rather just a transfer of land.  No spending involved.

· RULED:  No standing.

c. Ripeness-- The case has not adequately formed to make it a “case or controversy” under Art. III, §2.  Third justicability requirement.  determines when review is appropriate, determines when litigation may actually occur.  Seeks to separate matters that are premature for review because injury is speculative and may never occur from those that are appropriate for federal court action.  Plaintiff must demonstrate that injury has or will occur and show that review is not premature.  see page 66.

· Ripeness says, litigation is too soon. This dispute has not adequately formed to make it a case or controversy under Article III, Section 2.

· Court is concerned with premature adjudication of disputes because maybe its intervention will not be required; maybe the dispute will go away on its own

· May become justiciable later, but it isn’t yet

Laird v. Tatum (1972) : companion case to Marbury. Court’s reluctance to resolve something before it’s ripe. In Laird, Ps attacked an Army Intelligence scheme for gathering data about people and activities that had a potential for civil disorder. Ps said that the scheme had a “present inhibiting effect” on their activities, even though they didn’t know what the Army was going to do with the information gathered. Court said that wasn’t enough to make the case ripe; what had to be shown was a specific present objective harm or a threat of a specific future harm. 

1) Poe v. Ullman—denied review b/c not ripe
2) Abbot Labratories v. Gardner—criteria used to determine when case is ripe
d. Mootness-- A case becomes moot when either the facts or the law of a case change such that the litigant no longer has a concrete stake in the litigation and a federal court cannot fashion any effective relief.  For example, if anything occurs while litigation is pending, then the case may be dismissed as moot.  Such as if a criminal defendant dies during the appeals process, or if challenged law is repealed or expired.  Three exceptions to mootness doctrine:  wrongs capable of repetition but evading review, voluntary cessation, and class action law suits.  see pages 72-75.

e. The Political Question Doctrine—refers to allegations of constitutional violations that federal courts will not adjudicate…they are to be left to the political branches of government to interpret and enforce.  Refers to the subject matter that the Court deems to be appropriate for judical review.  Policy:  should there be a political question doctrine?  Argument is that the Constitution is meant to insulate matters from the political process and therefore it is wrong to leave constitutional provisions to the elected branches of the government to interpret and enforce.
1) The Political Question Defined

a)  Non-justiciable or “political” questions. 

Baker v. Carr (1962).

Facts.  The state of Tennessee continued to base the apportionment of voting districts on the 1901 census.  In the intervening years, the population had grown at different rates in different voting districts.  Baker (P) sought to force reapportionment through the courts because the unequal representation was unconstitutional and because the legislature in its present composition would not pass a state constitutional amendment.  The lower federal courts denied relief on grounds of nonjusticiability; P appeals.

Issue.  Do courts possess jurisdiction over a con​stitu​tional challenge to a legislative apportionment?

Held.  Yes.  Judgment reversed.

(1)
The relationship between the judiciary and the coor​dinate branches of the federal government gives rise to "political questions," not the federal judiciary's relation​ship to the states.  This case involves none of the types of prob​lems identified as involving political ques​tions.

(2)
The issue here is whether the state's activity is consis​tent with the Federal Constitution.  Case remanded for consideration of that issue.

Concurrence (Clark, J.).  P and his fellow citizens have no other re​course than to federal courts.

Concurrence (Stewart, J.).  The Court properly does not decide the merits.

Dissent (Frankfurter, Harlan, JJ.).  The Court improperly hears a hypothetical claim based on abstract

2) The Political Question Doctrine Applied:  Congressional Self-Governance

a) Powell v. McCormack

  Powell v. McCormick (Congressman  kept getting reelected even though he was corrupt)

· House of Representatives said, under Article I, Section 5, clause 1, members of the House get to choose who can be a member. Court says, at most that was a grant to decide if the three requirements had been met; what the Court was doing here was EXLUDING, not expelling, a member; expelling him may be nonjusticiable but excluding him isn’t

· Powell  says, yes, but only according to the simple requirements of Article I (age, citizenship, etc). 

· Article I also says, House can expel members for bad behavior. Expulsion calls for a 2/3 vote; not seating calls for a simple majority. 

· Court says, this was not a political question (therefore justiciable) & that the House was really doing an “expulsion” which it was calling a “not seating”

3) The Political Question Doctrine Applied:  Foreign Policy—Although the SC has declared that “it is in error to suppose that every case or controversy which touches foreign relations lies beyond judicial cognizance,” the Court has also frequently held that cases presenting issues related to the conduct of foreign affairs pose political questions.

a) Goldwater v. Carter

4) The Political Question Doctrine Applied:  Impeachment and Removal—challenges to impeachment and removal are not justiciable.
a) Nixon v. United States

Nixon v. U.S. (1993).

Facts.  Nixon (P), a former federal district court judge, was convicted of making false statements before a federal grand jury.  He was sentenced to prison, and refused to resign from his judicial office.  The U.S. House of Representatives adopted articles of impeachment and presented them to the Senate.  The Senate appointed a committee to hold evidentiary hearings.  The committee made a report to the full Senate, which gave P three hours of oral argument to supplement the committee record.  The Senate voted to convict P on the impeachment articles, and P was removed from his office.  P then sued, claiming the Senate's failure to participate in the evidentiary hearings as a full body violated the Senate's constitutional authority to "try" impeachments.  The lower courts held that P's claim was nonjusticiable.  The Supreme Court granted certiorari.

Issue.  May the courts review the procedures whereby the U.S. Senate tries impeachments?

Held.  No.  Judgment affirmed.

a)        A controversy is nonjusticiable when there is a "textually demonstrable constitutional commitment of the issue to a coordinate political department; or a lack of judicially discoverable and management standards for resolving it."  [Baker v. Carr, supra]  

b)       Applying this test requires the courts to determine whether and to what extent the issue is textually committed.  In this case, Article I, Section 3, clause 6 simply provides that the "Senate shall have the sole Power to try all Impeachments."  This clearly gives the Senate exclusive authority to try impeachments.  

c)       The use of the word "try" does not require a judicial trial; it is not an implied limitation on the Senate's method of trying impeachments.  This is made clear by the inclusion of trying impeachments.  This is made clear by the inclusion of specific provisions such as the two-thirds vote requirement.  

d)        Judicial review of the Senate's trying of impeachment would be inconsistent with the system of checks and balances.  Impeachment is the only check on the Judicial Branch by the Legislature, and it would be inconsistent to give the Judicial Branch final reviewing authority over the Legislature's use of the impeachment process.  The need for finality and the difficulty of fashioning relief also demonstrate why judicial review is inappropriate in this case.

Concurrence (White, Blackmun, JJ.).  The Court should reach the merits of P's claim.  But on the merits, the Senate fulfilled its constitutional obligation to "try" P.  The Senate has wide discretion in specifying impeachment trial procedures, and the use of a fact-finding committee is compatible with the constitutional requirement that the Senate "try" all impeachments.  However, it is consistent with the constitution that while the Senate serves as a means of controlling a largely unaccountable judiciary, judicial review ensures that the Senate follow minimal procedural standards.

Concurrence (Souter, J.).  Judicial review would be appropriate if the Senate were to act so as to seriously threaten the integrity of the results, such as by convicting based on a coin toss.
II. FEDERAL LEGISLATIVE POWER

Federalism, Enumerated Powers, Implied Powers, and “Necessary and Proper” clause.  Although the federal government may act only where it is affirmatively authorized to do so by the Constitution, the authorization does not have to be explicit. By the doctrine of “implied powers”, Congress may exercise power that is ancillary to one of the powers explicitly listed in the Constitution, so long as the ancillary power does not conflict with specific Constitutional prohibitions.

 “Necessary and Proper” clause, Art. I, §8 (“Powers Granted to Congress.”)  §8 lists those powers in 17 subsections that lay out with some specificity, exactly what activities Congress is empowered to do.  Item #18 then grants Congress power to “make all laws which shall be necessary and proper for carrying into execution the forging.

A. Introduction:  Congress and the States

In evaluating the constitutionality of any acts of Congress, there are always two questions:  First, does Congress have the authority under the Constitution to legislate?  Second, if so, does the law violate another constitutional provision or doctrine, such as by infringing SOP or interfering with individual liberties?  Throughout history, the Congress’s powers have been defined relative to the states.  Focus on the division of power between Congress and the States, and consider whether the 10th Amendment and its protection of State governments, is and should be a limit on Congressional power.

 McCulloch v. Maryland:  (defines the relationship between Congress and the States)

This case involved the 2d National Bank. States, including Maryland, passed laws that were anti-Bank. Maryland imposed a tax on all banks that were operating in the State but were not chartered by the State. The State then brought suit against the bank because the bank wasn’t paying the taxes.

The Supreme Court said that Maryland couldn’t do that, that that went against the whole idea of having a national government. Chartering a national bank was within the constitutionally-vested power of the federal government (the Constitution was an outline; the “necessary and proper” clause needed to be interpreted broadly; necessary interpreted as meaning “appropriate”; powers coming from this clause could be implied, not explicit); bank was necessary to raise revenue; because bank was constitutionally chartered, Maryland’s tax against it was unconstitutional, because it interfered with the exercise of a valid federal activity. 

Powers of the national government come directly from the people, not from the States as States. States were the quill pen by which the People approved the Constitution. States cannot interfere with valid federal activity- this gives the States too much power; local concerns could affect federal outcomes, etc. There’d be no accountability on States if they were able to tax the federal government- could cause a “parade of horribles”. 

NOTE: The “necessary and proper” clause stuff is Marshall’s fallback argument. What Marshall is really saying is that the national government gets to do national government stuff. 

a. What role should concern over protecting states have in defining Congress’s powers?—Again, the narrow vs. broad interpretation of how much should Congress have over the States…what is the extent to which concern over protecting the prerogatives and institiutions of state governments should matter in defining the scope of Congress’s legislative power.  Should the 10th Amendment be enforced by the judiciary as a limit on Congress’s powers to protect state governments? Or should the 10th amendment be seen simply as a reminder that Congress can act only if it has express or implied authority, while states can act unless the Constitution prohibits their conduct?  major policy stuff—see pages 99-102.

B. The Commerce Power-- Affirmative Commerce Clause:  Does Congress get it’s power under the Affirmative Commerce Clause?  The Commerce Clause, Article I, Section 8, Clause 3, is one of the biggest sources of authority for the National Government. Commerce Clause serves 2 distinct functions; it’s a source of Congressional authority AND it is a limitation on State legislative power. The key to understanding it is that it has 2 meanings, which are quite different from one another: 1.) What does Congress GET to do? (Limitations.) 2.) What limitations are there on the States? (Dormant commerce power). 

Court looks at three questions:  

· What is commerce? –is it one stage of business or does it include all aspects of business and even life in the United States?

· What does “among the States” mean?—is it limited to instances where there is a direct effect on interstate commerce , or is any effect on interstate activities sufficient?

· Does the 10th amendment limit Congress?—if Congress was acting w/in the scope of the commerce power, can a law be declared unconstitutional as violating the 10th Amend.?

2. The initial era:  Gibbons v. Odgen defines the Commerce Power

 Gibbons v. Ogden (1824).    The facts in this case were, Ogden acquired, by grant for the New York legislature, monopoly rights to steamboats between New York and New Jersey. Gibbons began operating steamboats between New York and New Jersey, in violation of Ogden’s monopoly. But Gibbons’ boats were licensed under a federal statute. Ogden obtained an injunction in a New York court ordering Gibbons to stop operating his boat in New York waters. 

When the case came to the Supreme Court, Justice Marshall found that the injunction against Gibbons was invalid, on the grounds that it was based upon a monopoly that conflicted with a federal statute, and thus violated the Supremacy Clause. Justice Marshall took a broad view of Congress’s powers under the Commerce Clause, he said that Congress could regulate ALL commerce, which concerns more States than one, and not only buying & selling, but ALL commercial intercourse.  The congressional power to regulate interstate commerce included the ability to affect matters occurring within a State, so long as the activity had some commercial connection with another State. 
No area of interstate commerce is reserved for State control. If the National economy is to be promoted, the protectionist impulses of the States need to be checked and the only entity that can do that is the National Government. 

3. The 1890’s-1937:  A Limited Federal Commerce Power—Congress began using the commerce clause much more extensively to regulate business (Interstate Commerce Act and Sherman Act both intended to combat monopolies and restraints of trade).Beginning in the 1890’s Congress took a very different approach than what was expressed in Gibbons.  Applied three doctrines:  narrowly defined “commerce”; applied a restrictive conception of what is “among the states;” and held that Congress violates the 10th Amend. when it regulates matters left to state governments.  At this time the SC was deeply committed to laissez-faire, unregulated economy.  The Court often declared unconstitutional state laws regulating employment and commercial transactions as violating freedom of contract under the DP clause.  First time when the Court would invalidate important and popular federal and state laws.  see pp. 105-06.
a. What is Commerce?

U.S. v. E.C. Knight Co. (1895):  Case involving a sugar monopoly; Court said that the feds couldn’t regulate a monopoly (Sherman Antitrust Act) because  the monopoly dealt with the MANUFACTURING of something, and manufacturing was something that fell under State control. While it may have had an indirect or secondary effect on commerce, it was not actual commerce. This case relied on the Kidd case; both cases insisted upon a nexus between the local and the interstate that was formal & qualitative, direct, logical relationship with commerce, rather than an empiric, practical one, based on economic relationships.

Carter Coal (1936).   This case reached the same conclusions as the Sick Chicken case but with a fragmented Court. Coal conservation act, which included stuff on maximum hours and minimum wages, and taxes on companies that didn’t comply, was deemed unconstitutional. Labor falls under production, not commerce.( Knight distinction). Issue is not the EXTENT of local activity or condition, but the DIRECT LOGICAL RELATION between the activity or condition and the effects on commerce. Congress doesn’t have any control over local evils.

b. What does among the States mean?—SC did not develop a consistent approach to defining what constituted commerce among the states—restrictive construction.
1) Houston, East, West Texas Railroad v. U.S.

2) ALA Schechter Poultry v. U.S.

Scheter “Sick Chicken” Case (1935).   This case involved the National Industry Recovery Act, which authorized the President to adopt codes of fair competition for various trades and industries. A poultry corporation in NYC was charged with violating the Act. Problems was that the defendant grew chickens in NY and sold them only to local dealers. Government said the Act was constitutional because the corporation’s activities were within the “stream of commerce” (Swift), and also that the defendant’s activities, while local, substantially affected commerce. Court said “no”; what was required was a DIRECT, not an indirect, effect on commerce. Here, not in the current of commerce and not affecting commerce directly.
c. Does the 10th Amendment Limit Congressional Powers?--  The key question with regard to the 10th Amendment is whether there is a judicially enforceable limit on Congress’s powers; can federal laws otherwise w/in the scope of Congress’s authority, be declared unconstitutional as violating this constitutional provision?  Two ways to look at this:  Congress can only regulate if has authority OR 10th amendment protects state sovereignty from federal intrusion.  Court adopts the latter view in the cases after 1900 and until 1937.  Found that the 10th amendment reserved to the states control over production and federal laws attempting to regulate production were unconstitutional.  

Hammer v. Dagenhurt (“The Child Labor Case”), 1918.

In this case, the Court  voted 5-4 to strike down a federal statute that prohibited the interstate transport of articles produced by companies that employed children younger than certain ages and under certain conditions.  Congress wasn’t saying that it was illegal to employ the kids; Congress was saying that it was illegal to ship the stuff they’d made into interstate commerce. 

Distinguished from other police-power cases where the stuff being shipped was actually bad stuff; here the goods themselves were harmless; what Congress objected to was the type of labor that went in to producing those goods. Majority reasoned further that if a prohibition on interstate commerce were permitted in this situation, all manufacturing intended for interstate commerce could be regulated by the feds. This would encroach unconstitutionally on the authority of the States. 

Justice Holmes’ dissent became more important than the majority ruling in the long run. Holmes said that so long as the congressional regulation falls within power specifically given to the Congress (here the power was to regulate interstate commerce) the fact that it has a collateral effect upon local activities otherwise left to State control does not render the statute unconstitutional. Argument implicitly rejected the 10th Amendment as a source of limitations on federal authority; so long as Congressional action technically comes within a constitutionally-enumerated power, it is valid, no matter how substantially it impairs the States’ ability to regulate what would otherwise be State affairs. 
Champion v. Ames.  (The “Lottery Case,” 1903.)  Congress passed the Federal Lottery Act, which prohibited the interstate shipment of lottery tickets. This was Congress using a “commerce prohibiting” technique, not just for the purpose of economic regulation but also for “police power” or moral reasons. The majority said that since lotteries were “evil” it was fine for Congress to regulate them; also because Congress only regulated the interstate shipment of them, it could not be said to be interfering with intrastate activities reserved for State control. 

Also argument that if people aren’t spending their money on lottery tickets, they’re spending it in ways that help out interstate commerce. 

Similar cases: Hipolite Eggs; it was OK to seize bad eggs once they arrived at their destination as regulating interstate commerce doesn’t just mean grabbing the prohibited stuff while it is crossing State lines; it also means keeping the prohibited stuff from being distributed. Bad eggs affect people’s physical health; lottery tickets affect people’s moral health.
4. 1937-1990’s Broad Federal Commerce Power—enormous pressures for change in the SC’s narrow interpretation of the scope of Congress’s power.  The economic crisis caused by the Depression made the SC’s hostility to economic regulation and its commitment to the laissez-faire economy seem anachronistic and harmful. Widespread unemployment, bad business failure. Increase in size of the SC proposed by Roosevelt, and the addition of new federal circuit court of appeals.  Was intensely opposed as a threat to judicial independence. 

a. Key Decisions Changing the Commerce Clause Doctrine—as a result of the above the Court broadens the power, and the Court has not declared unconstitutional any federal law as exceeding the scope of Congress’s power until 1995.
NLRB v. Jones & Laughlin Steel Corp. (1937)

Substantial  effect on interstate commerce. In this case the Court loosens the nexus required between the intrastate activity being regulated and interstate commerce. NLRB found that the steel company had engaged in unfair firing practices by firing workers for union activity. Note that the steel industry was huge, with parts in lots of states and a lot of interstate trafficking just within the company itself.  Work stoppage could affect the whole nation. NLRB ordered the company to end the discrimination & coercion. The company failed to comply, & NLRB sought judicial enforcement of its order. Court of Appeals denied the petition- said that the order lay beyond the range of federal power. Went to the Supreme Court and they said that the Act was constitutional. 

Court was differing more to Congressional wishes. Making the requirements easier to meet- loosening the nexus required between the intrastate activity being regulated & interstate commerce. A “substantial economic effect” was enough to call for regulation by the feds. A rejection of the “manufacture” v. “commerce” distinction. Court implied that the 10th Amendment would no longer act as an independent limitation on federal commerce-clause powers. 
US v. Darby (1941)   This case involved a Georgia lumber manufacturer who was charged with violating the Fair Labor Standards Act of 1938. The Act sought to regulate the hours & wages of employees in local manufacturing activities; it prohibited the interstate transport of goods made in violation of the minimum wage/ maximum hours requirements, AND it also made it a federal crime to employ workmen in the production of goods for interstate commerce at other than the prescribed rates & hours. 

The prescribed rates & hours were upheld, as was the direct ban. Power to regulate interstate commerce extends not only to those regulations, which aid, foster, and protect commerce, but also those, which prohibit it. Courts have no control over Congress’ MOTIVES- whatever their purpose or motive, regulations of commerce which do not infringe some constitutional prohibition are within the plenary power of the Commerce Clause. 

Hammer v. Dagenhurt overruled- the power of Congress over interstate commerce EXTENDS to activities INTRASTATE which have a substantial effect on the commerce or the exercise of congressional power over it. As long as Congress chooses means which are REASONABLY ADAPTED TO THE ATTAINMENT OF THE PERMITTED END. even when they control intrastate activities. Here a criminal penalty was a reasonable means of prohibiting interstate shipments.

UNAFFECTED by the 10th Amendment. The power of Congress can neither be enlarged nor diminished by the exercise or non-exercise of State power. All the 10th Amendment does is state a truism that all is retained that has not been surrendered. 

Wickard v. Filburn (1942)  Cumulative effect. This was a case about the constitutionality of a federal law (Agricultural Adjustment Act of 1938) regarding marketing quotas on wheat, which applied even to wheat the was consumed on the same farm where it was grown. The government was trying to keep prices UP, so that farmers would not go under. And most people were farmers in those days, or worked in conjunction with farming. D said, this does NOT fall within the Commerce Clause; it’s a purely local activity and its effect about interstate commerce is at most “indirect.” 

Court said, even if D’s activities are local in nature and may not be regarded as interstate commerce, it may have a substantial effect on interstate commerce- a cumulative effect- i.e., if a lot of farmers are consuming their own wheat, this will effect the wheat market/ prices. D’s contribution, taken with others similarly situated, is far from trivial. So federal regulation of home consumption of wheat is reasonably related to protecting interstate commerce in wheat.

This case was subsequently cited for the proposition that THERE ARE NO LIMITS, that Congress’s power with regards to Congress is plenary. 

b. The Meaning of “Commerce Among the States”

1) Three areas:

a) Civil Rights Laws—

The Civil Rights Act of 1964 is among one of the most important federal laws enacted during the 20th century.  Law prohibits private employment discrimination based on gender, race, or religion, and forbids racial discrimination by places of public accommodation. Congress enacted this legislation under the Commerce Clause power. see page 128.

Heart of Atlanta (1964)  Title II of the Civil Rights Act banned discrimination in places of public accommodation. The Heart of Atlanta Hotel wouldn’t rent rooms to black people. The hotel argued that the law was unconstitutional and didn’t fall under the Commerce Clause. The Court disagreed- in a unanimous decision, the Court said that the hotel could not continue its practice of refusing to rent rooms to black people because discrimination by race or color, even at the local level, places burdens upon interstate commerce.  Any hotel that caters to interstate travelers is subject to the Act. Here, the hotel was by some interstate highways and also advertised out-of-state. 

Like Wickard, it doesn’t matter how local the situation may seem, so long as it has a real & substantial relation to the national interest. The fact that Congress also considered the problem a moral problem doesn’t matter- racial discrimination still had an adverse effect on interstate commerce and this fell under the Commerce Clause. (Police-power motives are acceptable).   Didn’t matter that there was no language in the Civil Rights Act that said this kind of activity impeded interstate commerce- there was evidence that demonstrated that. 

Katzenbach v. McClung (1964)  Cumulative effect/ rational basis. This was a case involving a restaurant that served take-out to black people but didn’t let them actually eat in the restaurant. Restaurant’s customers were basically all from within the State. Most of the restaurant’s customers were from within the State- the restaurant was a “local dive”, basically. However, the Civil Rights Act still applied because the restaurant got some of the food it served through interstate commerce. The Court emphasized the importance of the restaurant industry when it came to interstate commerce- people wouldn’t travel as much on business if they couldn’t eat once they got there. Also looking at the aggregate/cumulative effect of a lot of restaurants having discriminatory policies. Also- because there was a RATIONAL BASIS for Congress’ finding that the chosen regulatory scheme was necessary to protect commerce, the Court’s investigation could end there.

b) Regulatory Laws-- 
Hodel v. Indiana—regulation of strip mining laws is w/in the scope of Congress’s power.  Power was described in expansive terms.  Court can invalidate legislation enacted under the Commerce Clause only if there is no rational basis for a congressional finding that the regulated activity affects interstate commerce, or that there is no reasonable connection between the regulatory and asserted ends.

c) Criminal Laws--

US v. Perez (1971)  Cumulative effect. Case about loan sharking; a guy who was a loan shark only in one state ( a purely “local thug) was convicted, and the conviction was upheld, under a federal criminal law. Upheld on the basis of the Commerce Clause; loan sharking, when viewed in its NATIONAL setting, is a way in which organized crime siphons funds from numerous localities to finance its national operations. So even though this particular defendant is not involved in anything interstate, it doesn’t matter. Because of policy- people could cover up their interstate connections. No need to show an interstate connection in specific cases because that might be difficult to do.   Found that Commerce Clause affects three categories of problems:  channels of interstate or foreign commerce which Congress deems are being misused, protection of instrumentalites of interstate commerce, and those activities affecting commerce (third category in effect here).

c. The 10th Amendment Between 1937 and the 1990’s—   
Applying the Commerce Power to the States and external limits of the 10th/11th Amendment.  Note:  External limits of the 10th is the concept that STATES’ RIGHTS are protected inherently through the political process, regionalism of Congressional members.

The Court declared that the 10th amendment was but a “truism,” simply a reminder that for Congress to act it must have authority under the Constitution .  This approach to the 10th amendment was followed w/o exception until 1976, when the Court invalidated a law for violating the 10th amendment. (Usery)

· In a series of cases, from 1976-1985, the Court established that a federal law would only be held to be an undue extension of the Commerce Clause and inapplicable to state and local governments, consistent with the 10th Amendment, when 1.) it regulated “states as states”; 2.) it addressed matters which were undisputedly attributes of state sovereignty; 3.) it required state compliance in a way that violated the states’ ability to operate in areas of traditional state function. So even when Congress was acting within its Commerce Clause powers it was still restricted by the 10th Amendment. 

Note:  Applying a statute (Federal) to the States.

National League of Cities v. Usery

Facts.  Congress passed amendments to the Fair Labor Standards Act that extended minimum wage and maximum hour provisions to almost all state and local government employees.  The National League of Cities (P) and other interested groups sought declaratory and injunctive relief against the amendments' application to them on grounds of intergovernmental immunity from federal regulations.  P's claim was dismissed.  P appeals.  Issue.  May Congress impose minimum wage and maximum hour regulations on states in their role as employers?  Held.  No.  Judgment reversed.

(1)  Even though these amendments are within the scope of congressional power under the Commerce Clause, there are constitutional limits on Congress's powers to override state sovereignty.  The amendments would impose substantial costs, resulting in forced relinquishment of important state governmental activities.  Additionally, they would displace state policies regarding the manner in which states structure delivery of those governmental services required by their citizens.

(2)  If Congress may preempt the states' authority to make fundamental employment decisions essential to their systems of governance, there would be little left of the states' separate and independent existence, and their ability to function effectively within a federal system would be impaired.  Thus, insofar as the challenged amendments operate to directly displace the states' freedom to structure integral operations in areas of traditional government functions, they are not within the authority granted to Congress by the Commerce Clause.

Concurrence (Blackmun, J.).  The Court properly adopts a balancing approach to problems involving the relationship between the federal government and the states.

Dissent (Brennan, White, Marshall, JJ.).  The only restraints on the federal commerce power lie in the political process.

Commentary.  This was the first decision in 40 years to hold a federal law unconstitutional for exceeding the commerce power, and it has since been overruled.

Garcia v. San Antonio Metropolitan Transit:  Overruled National League of Cities. Held that participation in the Fair Labor Standards Act to the Transit Authority was constitutional. Found that the aftermath of National League of Cities demonstrated that the “traditional government functions test” was unworkable. Another problem was that this standard was subjective; it allowed the judiciary to decide what was a necessary government function and what wasn’t. Court recognized that there were limits on the Federal Government’s power to interfere with State functions, but said that those limits were not the business of the Court. Instead they were inherent in the structure of the political system. If Congressmen start doing stuff that the people don’t like, the people can vote them out of office. (Procedural safeguards). 

Dissent says, this decision renders the 10th Amendment meaningless.

5. 1990-???  Narrowing of the Commerce Power and Revival of the 10th Amendment as a Constraint on Congress—
In the 1990’s the SC once again changed course with regard to the scope of Congress’s powers under the Commerce Clause and the 10th amendment.  In 1995, the Court for the first time in 60 years found that a federal law exceeded the scope of Congress’s Commerce Clause Authority.  In 2000, the SC reaffirmed Lopez in United States v. Morrison, in 1992 in NY v. U.S. and in 1997 in Printz.  Back to limiting the scope again, and protecting state sovereignty.

a. What is Congress’s Authority to Regulate “Commerce Among the States?”

U.S. v. Lopez (1995).

Facts.  In the Gun-Free School Zones Act, Congress made it illegal for any person knowingly to possess a firearm in a school zone.  Lopez (D), a twelfth grade student, carried a concealed gun to his high school.  D was ultimately convicted under the Act.  The Court of Appeals reversed on the ground that Congress did not have power under the commerce clause to regulate this type of activity.  The Supreme Court granted certiorari.  Issue.  May Congress prohibit the possession of firearms within a school zone?  Held.  No.  Judgment affirmed.

· As business enterprises expanded beyond local and regional territories and became national in scope, the scope of the Commerce Clause as interpreted by the Court also expanded.  In cases such as Jones & Laughlin and Maryland v. Wirtz, supra, the Court noted that while the power to regulate commerce is broad, it does have limits.  

·  There are three broad categories of activity that come within Congress' commerce power:

· Congress may regulate the use of the channels of interstate commerce;

· Congress may regulate the instrumentalities of interstate commerce, as well as  persons or things in interstate commerce; and

· Congress can regulate activities that have a substantial relation to interstate 

· commerce, meaning those that substantially affect interstate commerce.

· The Act in this case is a criminal statute that has nothing to do with commerce.  Possessing a gun in a school zone does not arise out of a commercial transaction that substantially affects interstate commerce.  Neither does the Act contain a requirement that the possession be connected in any way to interstate commerce.

· The Government claims that possession of a firearm in a local school zone substantially affects interstate commerce because it might result in violent crime.  This in turn imposes costs on society that are borne throughout the country through insurance rates.  The Government also claims that guns disrupt the educational process, which leads to a less productive society, which ultimately affects interstate commerce.  If either of these propositions were adopted, there would be no limitation on federal power.  The only way to find an effect on interstate commerce in this case is to pile inference upon inference, and the result would be to uphold a general police power for Congress.

Concurrence (Kennedy, O'Connor, JJ.).  In a sense, any conduct in the interdependent world has an ultimate commercial origin or consequence.  However, the Court must still determine whether the exercise of national power intrudes upon an area of  traditional state concerns.  Education in particular is a traditional concern of the states.

Concurrence (Thomas, J.).  The term "commerce" as used in the Constitution is much more limited that the Court's opinions have recognized.  The term referred to buying, selling, and transporting goods, as distinguished from agriculture and manufacturing.  Furthermore, the Constitution does not give Congress authority over all activities that "substantially affect" interstate commerce.  If it did, there would be no need for specific constitutional provisions giving Congress power to enact bankruptcy laws, to establish post offices and post roads, to grand patents and copyrights, etc.

Dissent (Breyer, Stevens, Souter, Ginsburg, JJ.).  Case law recognizes that Congress can regulate even local activity if it significantly affects interstate commerce.  In determining whether a local activity will have such an effect, the court must consider the cumulative effect of all instances similar to the one in the specific case.  The courts are required to defer to congressional determinations about the factual basis for making this determination.  In this case, Congress could rationally find that violent crime in school areas affects the quality of education and thereby interstate commerce.

Dissent (Souter, J.).  The Court seeks to draw fine distinctions between what is patently commercial and what is not, which is basically the same distinction between what directly affects commerce and what affects it only indirectly.  The Court should not be placed in a position to make these fine distinctions; Congress should have to make them.  The majority approach of the last 60 years should prevail.

Dissent (Stevens, J.).  Congress clearly has power to regulate the possession of guns to some degree.  This power should include the ability to prohibit possession of guns at any location.  The market for possession of handguns by persons covered by the Act is sufficiently substantial to justify congressional action.
U.S. v. Morrison (2000):  Antonio Morrison and James Crawford, VA Tech football players, raped Christy Brzonkala, and she sued them under §13981 of the Violence Against Women Act (civil remedy).  

· Court reviewed Lopez, and the 3 broad categories of activity Congress may regulate under the CC:

· Regulate use of channels of IC.
· Regulate and protect instrumentalities of IC, persons or things in IC.
· Regulate those activities having a substantial relation to IC.
· Court finds:  “Gender-motivated crimes of violence are not, in any sense of the word, ‘economic.’”

· Link too attenuated, broadens too far Congress’ authority.

· Rejects argument that violent crime, in the AGGREGATE, affects commerce.

· Further rejection of deference to Congress’ FINDINGS.
b. Does the 10th Amendment Limit Congress’s Authority?:  revival of the 10th amendment in 1991(Gregory v. Ashcroft, held that a federal law will be applied to important state government activities only if there is a clear statement from Congress that the law was meant to apply. See below in the following cases which have used the 10th amendment to invalidate state laws.)
New York v. U.S. (1992):  Protection of individual liberty via Federalism.  Congress enacted the Low-Level Radioactive Waste Policy Amendments Act in 1985. The Act, through several types of incentives, tried to force each State to make arrangements for disposing of the low-level radioactive waste generated in that State. The Court found that 2 of the incentives were constitutional. The incentive where Congress authorized States with disposal sites to impose a surcharge on radioactive wastes from other sites, then the Secretary of Energy collects a portion of the surcharge and places it in an escrow account, then if States achieve a series of milestones they get some of the $$, is constitutional because Congress has the ability to place a condition on the receipt of federal funds. Second set of incentives, Congress authorized States to gradually increase the cost of accessing the sites, and then to deny access altogether, to States that did not meet deadlines, was OK because it was like a tax; where a federal regulation of private activity is within the scope of the commerce clause, the ability of Congress to offer States the choice of regulating that activity according to federal standards or having State law preempted by federal regulation is OK. Third set of incentives- States, as an alternative to regulating pursuant to Congress’ direction, have the option of taking title to and possession of the waste generated within their borders becoming liable for the damages caused by it- THIS is unconstitutional. Violates the 10th Amendment. Why? 

· Standing alone, an instruction to State governments, directly, to take title to waste would be beyond the authority of Congress- it’d be like forcing the State to assume the liability of certain State residents.

· A direct order by Congress that the State regulate would be unconstitutional.

· A choice between two unconstitutionally coercive regulatory techniques is no choice at all. No matter what path the State chooses, it must follow the direction of Congress.

· Where a federal interest is sufficiently strong to cause Congress to legislate, it must do so directly; it may not conscript state governments as its agents. 

· By telling the State governments what to do, Congress is intruding greatly on State sovereignty and is also passing the blame to the States.

· The shortage of disposal sites is a pressing national problem, but a judiciary that licensed extra constitutional government with each issue of comparative gravity would be far worse. 

DISSENT says, States worked together to come up with this agreement! New York would be able to “bully” the other States.

Printz v. U.S.:  The issue in this case was whether certain interim provisions of the Brady Handgun Violence Prevention Act commanding State & local law enforcement officers to conduct background checks on prospective handgun purchasers was a violation of the Constitution. Larger issue: can the Congress require State executive-branch personnel to perform ministerial functions?

5-4 vote, majority held that the Act was unconstitutional. Scalia wrote the opinion; O’Connor & Thomas concurred; Stevens, Souter, Ginsberg, and Breyer dissented. WHY? Because it conflicts with the idea of dual sovereignty.

· Congressional action compelling State officers to execute federal laws is unconstitutional. In order to see why have to look at history and the structure of the Constitution

· State officials have a duty towards the National Government to enact, enforce, and interpret State law so it doesn’t violate federal law- and stuff that does, including legislative acts, is invalid

· Horizontal separation of powers problem- administration of laws is the Executive’s responsibility, not Congress’. 

· 2 centuries of Congressional avoidance of requiring State officials to do stuff

· Importance of the division of power/ division of accountability between State and Federal governments

· Federal Government may not compel the States to implement, by legislation or executive action, federal regulatory actions Offends separate State sovereignty- a balancing test is therefore inappropriate. With regards to State sovereignty, this is the RULE, even if the impact on the States is minimal. 

Congress may not force a state to legislate or regulate in a certain way; Congress can’t require state executive branch personnel to perform federal ministerial functions. Infringing on the States’ rights to carry out “the basics of government.” 
DISSENT:

Court’s ruling lacks affirmative support

Creates incentives for the federal government to aggrandize itself, to make a huge unruly federal bureaucracy

Difference between requiring a State legislature to legislate in a particular way, and requiring that an executive branch official do certain things

JUSTICE O’CONNOR concurs in the opinion, but focuses on what “ministerial” means- seems to be saying that there may be exceptions to this, like with the missing children stuff.

Also note:  This is a case that might also implicate the 11th Am, via procedure:  11th Am does not prevent suits against state officials in which the relief sought is an injunction against the violation of a federal law.  

Reno v. Condon (2000):  Involved the use of driver’s license information that was being sold by the states.  Congress had enacted the Driver’s Privacy Protection Act of 1994 (DPPA).

· issue:  Does the DPPA violated the affirmative limits of the 10th Am by impermissibly “commandeering” the state’s services?

· Held: No, it merely regulates the states as owners of the DL databases.  Unlike New York and Printz, the DPPA does not require passage of laws by the state legislature (New York), nor does it press the state officers into service (Printz) enforcing statutes that regulate private individuals.

· Distinction:  Btw Federal statutes that that regulate all individuals generally, and those that regulate states:  opinion seems to suggest that IF this case were one seeking to regulate solely the activity of a state, that the Court might reverse the doctrine of Garcia and New York (that the 10th does not serve as a judicially enforceable affirmative limit on Congress’s Commerce power).  

C. The Taxing and Spending Power  Art.1, sect.8 [1]

6. For What Purposes May Congress Tax and Spend?

a.  The taxing power is a very broad power, but not without limits:  ASK:  is Congress limited to taxing and spending only to carry out other powers specifically enumerated in Article I, or does Congress have broad authority to tax and spend for the general welfare?  SC has adopted the latter view.

U.S. v. Butler—distinguish two issues:  1) the scope of Congress’s taxing and spending power; 2) and whether the 10th amendment is a limit on it.  Facts:  the 1933 Agriculture Adjustment Act authorized the Sec. of Agriculture to extend benefit payments to farmers who agreed to reduce their planted acreage.  Processors of the covered crops were to be taxed to provide a fund for the benefit payments.  Butler(P) was receiver for a processor who paid the tax and brought suit to recover it on the ground that it was part of an unconstitutional program to control agricultural  production.  The Court of Appeals held the tax was unconstitutional; the United States (D) appeals.

Issue.  May Congress use its taxing and spending powers to operate a self-contained program regulating agricultural production?

Held.  No.  Judgment affirmed.

(a)
The power of Congress to authorize expenditures of public monies for public purposes is not limited by the direct grants of legislative power found in the Constitution, but it does have limits.  Appropriations cannot be made as means to an unconstitutional end.

(b)
Regulation of agricultural production is not a power granted to Congress; therefore it is left to the states.  Attainment of such a prohibited end may not be accomplished through the use of granted powers—here, the taxing powers.

(c)
This scheme, purportedly voluntary, in reality involves purchasing, with federal funds, submission to federal regulation of a subject reserved to the states.  Because the end is invalid, it may not be accomplished indirectly through the taxing and spending power.

Dissent.  Courts are concerned only with the power to enact statutes, not their wisdom.  The depressed state of agriculture is nationwide; therefore, the Act does provide for the “general welfare.”  There is no coercion involved, since threat of loss, not hope of gain, which is involved here, is the essence of economic coercion.  Conditioning the receipt of federal funds on certain activity does not infringe state power.

7. Conditions on Grants to State Governments  (SPENDING):  the SC has held that Congress may place strings on such grants,. so long as the conditions are expressly stated and so long as they have some relationship to the purpose of the spending program.  South Dakota affirms Congress’s power to place conditions on grants to state and local governments:  see p. 184.

South Dakota v. Dole:  

Facts.  South Dakota (P) permitted anyone 19 years old or older to purchase beer.  Congress adopted a statute requiring the Secretary of Transportation (Dole, D), to withhold federal highway funds from any state that permits persons younger than 21 years old to purchase alcoholic beverages.  P sought a declaratory judgment that the statute violated the Twenty-First Amendment and the limits on the congressional spending power.  The district court found for D and the court of appeals affirmed.  The Supreme Court granted certiorari.

Issue.  May Congress refuse to provide federal highway funds to states that do not adopt federal age standards for the sale of alcoholic beverages?

Held.  Yes.  Judgment affirmed.

a)  It is not necessary to decide whether Congress could enact a national minimum drinking age, because the statute in this case relied on the spending power to encourage uniformity in state drinking ages without actually imposing a national drinking age.

b)  Congress clearly has authority to impose conditions on the receipt of federal funds, even to attain objectives it might not be able to attain directly.  This authority is incident to the spending power.

c)  The spending power itself is limited in four ways: (i) it must be used in the pursuit of "the general welfare"; (ii) any conditions imposed must be unambiguous, so the states may make knowing choices; (iii) the conditions must be related to the federal interest in particular national programs; and (iv) the conditions must be barred by other independent constitutional provisions.

In this case, the statute is consistent with the first three limitations as it is intended to promote safe interstate travel.  P claims the statute is impermissible because it violates the fourth limitation; violates the fourth limitation; i.e., it is barred by the Tenth Amendment.  However, the independent constitutional bar limitation does not mean Congress may not indirectly achieve objectives it could not achieve directly.  The bar prevents Congress from inducing states to engage in otherwise unconstitutional behavior.  Because a state may constitutionally raise its drinking age, Congress is not barred from imposing such a condition on the expenditure of federal funds.

Dissenting (Brennan, J.).  Under the Twenty-First Amendment, only the states may regulate the minimum age of liquor purchasers.

Dissenting (O'Connor, J.).  This condition established by this statute is not reasonably related to the expenditure of federal funds for highway purposes.  The minimum drinking age is at best tangentially related to highway safety.  If Congress can impose a condition that is so minimally related to its spending objectives, then Congress can interfere in virtually all aspects of state government merely by citing some effect on interstate travel.

Commentary.  The success of the program in achieving the congressional objective did not lead to a necessary conclusion that the program was coercive and therefore unconstitutional.

B. Congress’s Powers Under Post-Civil War Amendments –after the civil war, three important amendments were added to the Constitution (13th—prohibiting slavery, 14th –DP and EP clauses; and 15th right to vote for former slaves).  All three contain provisions that empower Congress to enact civil rights legislation.  two major questions arise:  1) may Congress regulate private conduct under this authority,or is Congress limited to regulating only government actions? 2) what is the scope of Congress’s power under these amendments?

1. Whom may Congress Regulate under the Post-Civil War Amendments?  see page 187.  In the civil rights cases, the SC held that Congress, under the 13th and 14th amendments may regulate only state and local government actions, not private conduct.  With the adoption of the Civil Rights Act of 1875, the law broadly prohibited private local discrimination by hotels, restaurants, etc.  The SC found this unconstitutional, and adopted a restrictive view as to the power of Congress to use these provisions to regulate private behavior.  As to the 13th Amend., the Court recognized that it applies to ending slavery (private conduct) but Congress could not use this power to eliminate discrimination.  Could not use the power to “adjust what may be called the social rights of men and races in the community.”  This is also true under the 14th amendment—this only applies to government action, and therefore cannot be used by Congress to regulate private behavior.  Congress’s authority is over state and local governments and their officials.  Now, it appears that under 13th amendment can now prohibit private racial discrimination.  “Congress has the power under the 13th amendment rationally to determine what are the badges and incidents of slavery and the authority to translate that determination into effective legislation.  see p. 188.  However, the SC recently affirmed that Congress does not have the power to regulate private behavior under the 14th amendment.  Cannot regulate private conduct under section 5:
U.S. v. Morrison—(see above—general power and external limits (Jones and Laughlin through Lopez and Morrison) Considered in a §5 context versus the earlier look at the Commerce power context.

· Limitations on §5 exercise preserve Federalism balance.

· Court looked to the Congressional Record:  Under enforcement, lenient sanctions of gender-motivated crime.

· Public v. Private conduct:  §5 cannot be used to enforce private conduct.

· Refuses to distinguish level of state action from the level found as a backdrop to the Civil Rights Cases.  

· §13981 of VAWA is not aimed at any public official, unlike Katzenbach v. Morgan, and S.C. v. Katzenbach.  

· §13981 also different because it applies uniformly throughout the nation, whereas previously upheld statutes that were directed only to the State where the evil was found.

· Held:  §5 power argument also fails; does not extend to enactment of §13981.

2. What is the Scope of Congress’s Power Under section 5 of the 14th Amendment?  Reconstruction Power: “Remedial” and “Substantive” Power under the 14th, §5.  Two approaches:  1) narrow—accords Congress only authority to prevent or provide remedies for violations of rights regonized by the SC.  Under this view, Congress cannot expand the scope of right or even to create new rights.  2) broader—accords Congress the authority to interpret the 14th amendment to expand the scope of rights or create new ones.  Congress would be able to, by statute, create rights where the Court has not found them in the Constitution.  choice between the two views is a textual argument concerning what section 5 means when it empowers Congress “to enforce” the Amendment by appropriate legislation.

Note:  Section 5 of the 14th Amendment represents an INCREASE in the Congress’ power beyond Article I, Section 8. It gives Congress the power to remedy States’ screw-ups when they violate the provisions of Section 1 of the 14th Amendment. States may think up a lot of mischief- but under this Amendment, Congress has the authority to fix it. 

South Carolina v. Katzenbach:  (this is the wrong Katzenbach, see below!!!!)

Facts.  In response to continued racial discrimination in voting, Congress enacted the Voting Rights Act of 1965.  The Act included a scheme of remedies aimed at those areas of the country where voting discrimination had been the most flagrant, which areas were defined through a formula set forth in the statute.  The remedies included: (i) suspension of literacy tests for five years from the last occurrence of substantial voting discrimination; (ii) suspension of all new voting regulations pending review by federal authorities to determine whether their use would perpetrate voting discrimination; and (iii) the assignment of federal examiners to list applicants who are entitled to vote in all elections.  South Carolina (P), one of the states affected by the Act, brought suit in the Supreme Court seeking declaratory and injunctive relief against enforcement of the Act by Katzenbach (D), the United States Attorney General.  The Court has original jurisdiction under Article III, section 2.

Issue.  May Congress interfere with the voter qualification procedures of specified states in order to remedy voting discrimination?

Held.  Yes.  Judgment for D.

1)  The language and purpose of the Fifteenth Amendment, as well as case law and the general doctrines of constitutional interpretation, all show that, as against the reserved powers of the states, Congress may use any rational means to effectuate the constitutional prohibition of racial discrimination in voting.  The test of such congressional action is the same as that applied to any exercise of the express powers of Congress, as set forth in McCulloch v. Maryland.

2)  The remedies in the Act take effect without prior adjudication, and apply to a small number of state and local governments.  This approach is rational in light of Congress's finding that case-by-case litigation is inadequate to combat widespread discrimination, and that the identified governmental units had the problems sought to be remedied.  The coverage formula is based on the use of tests for voter registration and a voting rate in the 1964 presidential election at least 12 points below the national average.  This is rational in theory and practice.  Besides, Congress established a procedure for termination of special statutory coverage in appropriate cases.

3)  In Lassiter v. Northampton County Board of Elections, 360 U.S. 45 (1959), the Court held that literacy tests are not inherently unconstitutional, but may be if used to perpetrate racial discrimination.  Here, Congress has created a rebuttable presumption that such tests are discriminatory, since case-by-case challenges are ineffective.  Congress could choose to terminate all such tests as preferable to the alternative of requiring a complete re-registration of all voters.

4)  The other two remedies are also permissible.  The exceptional conditions justify the suspension of all voting regulations enacted after November 1, 1964, pending federal review.  If a state government wants to use its regulations, it has an immediate controversy with the federal government that can be resolved in federal court.  The use of federal examiners was necessary because local officials have used various tactics to deny blacks the right to vote that would be unaffected by the suspension of voting qualification tests.

Concurrence and dissent (Black, J.)  The Act is constitutional except where it requires the states to obtain federal approval of their voting regulations.

Commentary.  In Gomillion v. Lightfoot, 364 U.S. 339 (1964), the Court invalidated an Alabama redistricting statute that gerrymandered city boundaries for the obvious purpose of excluding most black voters.  Although such racial classifications are usually per se violations, the use of race as a basis for drawing voting district boundaries has been upheld where authorized by Congress pursuant to the Voting Rights Act.  Thus, in United Jewish Organizations v. Carey, 430 U.S. 144 (1977), the Court held that a state may deliberately create or preserve racial majorities to avoid retrogression while drawing
 Katzenbach v. Morgan: (applies the broad power of C under the 14th, sec. 5

This was a case in which the Supreme Court upheld the constitutionality of section 4(e) of the Voting Rights Act, which provided that no person who’d completed the sixth grade in Puerto Rico and didn’t speak English could be denied the right to vote in New York. Basically the statute prohibited enforcement of the laws of New York requiring reading & writing of English as a requirement for voting. This Court in this case spoke with very broad language, and purported to give Congress the power to define equal protection.  Here, voting seen as a right in and of itself and also as a means to prevent Puerto Ricans from getting denied access to services, like public housing.  In later cases, the Court retreated from such a broad position. But this case indicates a lot of deference to congressional findings. 

ISSUES:
· Whether the Congress could prohibit enforcement of the State law by legislating under Section 5 of the 14th Amendment, regardless of whether the Court would find that the equal protection clause itself would nullify NY’s literacy requirement

HOLDING:  1.) The Congress could, & this law was NOT unconstitutional.

REASONING:  The Court utilized a 2-part analysis to uphold the federal statute. 

1.) Court construed Section 5 as granting Congress “by a specific provision applicable to the 14th Amendment, the same broad powers expressed in the necessary & proper clause.” Under this interpretation, Court held that it was within the power of Congress to determine that the Puerto Rican minority needed the vote to gain nondiscriminatory treatment in public services and that this need warranted federal intrusion upon the states. Congress may extend the vote to a class of persons injured by discriminatory allocation of government services by a State. The key point here is that Congress can provide the remedy. 
· 2.) Rational basis analysis. Court perceived a basis upon which Congress might reasonably predicate its judgment that the NY literacy requirement was invidiously discriminatory, so Court was willing to uphold the legislation.

Justice Harlan’s Dissent:
· By suggesting that Congress can legislate to address specific violations of the Equal Protection Clause, the Court may have conferred on Congress the power to define the reach of equal protection. 

· Specifically attacked the portion of this majority’s opinion as allowing Congress to    define Constitutional rights “so as in effect to dilute the equal protection and due process decisions of this Court.” Saying that this was a separation of powers problem- and the Court should be the one to determine whether Congress interpreted the Constitution correctly. 

City of Boerne v. Flores: (goes back to the narrower view of C’s power under sec. 5 of the 14th amendment)  Decision by local zoning authorities to deny a church building permit was challenged under the Religious Freedom and Reform Act of 1993 (RFRA), called into question Congress’ authority to enact RFRA.

HELD:  Congress exceeded its authority by enacting the RFRA.

· RFRA had been passed in direct response to the Oregon Peyote case of Oregon v. Smith.  

· Congress passed RFRA though it’s §5 power, since this is the only way in which congress may enforce the Free Exercise clause against the states.

· Congress may not act to enforce remedial measures, or enact such laws, to prevent states from violating constitutional rights, but may not say WHAT THOSE SUBSTANTIVE RIGHTS ARE.  (Doing this would lower the Constitution to mere statute by allowing Congress to define the scope of Constitutional provisions.)

· “Congruence and Proportionality” test:  ???

Kimel v. Florida Board of Regents.  Note:  This case also has an 11th Am component; Court denied Congress the ability to abrogate Alabama’s 11th Amendment immunity from suit in Federal Court.

· Employees brought action against the Alabama State University under the Age Discrimination in Employment Act.

· Reiterates from Boerne:  Congress may decide whether and what legislation is needed to secure guarantees of the 14th, but it may not determine the substance of the 14th Am’s restrictions on the states (S/P issue, COURT does that!)

· Age discrimination:  Court not convinced that it is unconstitutional conduct.  States may discriminate if “rationally related to a legitimate state interest.

· Therefore, ADEA fails the proportionality test (burden on state vs. “unconstitutional” behavior).  

· Congressional Record:  No evidence of pattern of age discrimination, much less that it rises to the level of unconstitutional behavior; Anecdotal evidence is not sufficient.
University of Alabama v. Garrett (this session of S.Ct.)   Action was brought under the ADA of 1990.  Garrett and Ash alleged violation of the ADA, sued under ADA (which would allow abrogation of the state Sovereign Immunity).  District court dismissed, Ct. App. reversed and allowed 11th Am. abrogation.

· University made Boerne and Kimel arguments, the U.S. made the opposite argument that this case was NOT like those.

C. Congress’s Power to Authorize Suits Against State Governments

1. Background on the Eleventh Amendment and State Sovereign Immunity:  the 11th amendment states, “the judicial power of the US shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the US by citizens of another state, or citizens or subjects of a foreign state.”  The 11th Amend. was intended to strike from the C clauses of Art. III, sec. 2 which states that the judicial power of the US extends to suits “between a State and the citizens of another State” and “between a State and the Citizens thereof, and foreign states, citizens, or subjects.”  Specifically adopted to overrule the SC’s decision in Chisolm v. Georgia, in which a citizen of SC attempted to get money owed to him by the state of GA.  GA declared sovereign immunity and adopted a statute that stated that anyone attempting to enforce the SC’s decision would be guilty of treason and would be hanged.  In 1890, the SC also held that the 11th Amendment also bars suits against a state by its own citizens.  The second view of the 11th amendment treats it as only restricting the diversity jurisdiction of the federal courts.  Creates a major hurdle for those seeking to enforce the federal view against state governments.  States cannot be sued in  federal court, even for egregious violations of federal rights.  However, there are three ways around the 11th amend. to hold state governments accountable in federal court.  1) state officers may be sued in federal court for injunctive relief or for damages to be paid by them, but state officers cannot be sued where it is the state treasury that will be paying damages to compensate for past wrongs. 2) states may waive their 11th amend. immunity and may consent to be sued in federal court, even for retroactive relief to be paid out of the state treasury… however the test is a stringent one and the SC has held that waivers must be explicit. 3) the SC has held that Congress, acting pursuant to section 5 of the 14th, may authorize suits against state governments.
2. Congress’s Power to Authorize Suits Against State Governments

a. Fitzpatrick v. Bitzer (p. 203)

b. Seminole Tribe of Florida (p. 205).

3. Recent Decisions Concerning Congress’s Authority under Section 5 to Authorize Suits against State Governments
Florida Prepaid v. College Savings Bank (1999):

In this case the Court held that just as Congress may not abrogate the 11th Amendment when acting under its Commerce Clause powers, it may not do so when acting under its patent powers. 

The State of Florida copied a patented program from a privately owned savings bank. Congress had passed a law that said patent law applied to the States. Congress has that authority under Article I- it gets to do patents. But here, it’s a 14th Amendment, Section 5 case- looking at the Due Process clause, State is “taking” the property rights of people when it infringes on their patents, a deprivation of property without Due Process. Court looks back to City of Boerne, which told us that the only time you can use Section 5 is when you are fixing Section 1 problems. States have a continuing sovereignty that survived the Constitution of 1787. Congress therefore lacks the authority to tell the State courts what to do when the claim is arising out of the state Courts.

DISSENT says, sovereign immunity is not good for the promotion of federalism. Deprive Congress of necessary flexibility. Makes it more difficult for Congress to decentralize government and to provide individual citizens or local communities with a variety of enforcement powers. J. Breyer- look at the European Community- those people KNOW what sovereignty is, but they realized that the unity of the Community was more important than the sovereignty of the individual nations. 

Kimel v. Florida Board of Regents.  Note:  This case also has an 11th Am component; Court denied Congress the ability to abrogate Alabama’s 11th Amendment immunity from suit in Federal Court.

· Employees brought action against the Alabama State University under the Age Discrimination in Employment Act.

· Reiterates from Boerne:  Congress may decide whether and what legislation is needed to secure guarantees of the 14th, but it may not determine the substance of the 14th Am’s restrictions on the states (S/P issue, COURT does that!)

· Age discrimination:  Court not convinced that it is unconstitutional conduct.  States may discriminate if “rationally related to a legitimate state interest.

· Therefore, ADEA fails the proportionality test (burden on state vs. “unconstitutional” behavior).  

· Congressional Record:  No evidence of pattern of age discrimination, much less that it rises to the level of unconstitutional behavior; Anecdotal evidence is not sufficient.
University of Alabama v. Garrett (this session of S.Ct.)   Action was brought under the ADA of 1990.  Garrett and Ash alleged violation of the ADA, sued under ADA (which would allow abrogation of the state Sovereign Immunity).  District court dismissed, Ct. App. reversed and allowed 11th Am. abrogation.

4. Congress’s Power to Authorize Suits Against State Governments in State Courts:  the 11th Amend.  has been interpreted to bar suits against state governments in federal court.  The consequence of this always was thought to be suits barred by the 11th had to be litigated in state court rather than in a federal forum.  However, in Alden v. Maine, the SC held that congress cannot authorize suits against state governments in state court; state governments may not be sued in state court, even on federal claims, w/o their consent.
Alden v. Maine  
Court extended the State sovereign immunity bar to lawsuits against States in State court.  Congress had passed an act that said that Fair Labor Standards Act applied to State employers, and that State employees could bring FLSA suits in State court. Some employees in Maine brought suit under FLSA in state court

The 11th Amendment results in an overall limitation in the ability to sue States- it doesn’t have to involve a citizen from another State. This case is different because it’s in the STATE court, so the 11th Amendment doesn’t apply. So the Court uses the 10th Amendment and says that Congress is precluded, under the 10th Amendment, from providing a remedy in State courts (for damages under a federal law?) 

.Court said, even though the suit was based on a federal right, Congress had no authority to force the Maine courts to hear the workers’ suit.  Sovereign immunity regarding States is derived from the structure of the Constitution itself. And sovereign immunity has a strong base in history.  Allowing Congress to force States to let themselves be sued could put a huge financial burden on States and could Congress way too much power and leverage over States.

DISSENT says,  there’s a right here, but no remedy. Also history doesn’t support the idea that States had sovereign immunity. Also sovereign immunity could not apply here, because the source of the right asserted was federal rather than State law: if the sovereign is not the source of the law, than sovereign immunity has no applicability. 

III. LIMITS ON STATE REGULATORY AND TAXING POWER

· Focuses on limits of state power that derive from the existence of a national government and of other states.  There are two possibilities when considering whether a state or local law is invalidated b/c of these restrictions. 

·  One situation is where Congress has acted.  If Congress has passed a state law and it is a lawful exercise of congressional power, the question is whether the federal law preempts state or local law.  The other situation is where Congress has not acted—or at least the judiciary decides that the federal law does not preempt state or local law. 

·  State and local laws may be challenged on two principles:  the Dormant CC and the Privileges and Immunities Clause (P&I).  The DCC is the principle that state and local laws are unconstitutional if they place an undue burden on interstate commerce.  The P&I clause of art. IV, sec. 2 states that “the citizens of each state shall be entitled to all P&I of citizens in the several states.  SC has interpreted the clause as limiting the ability of States to discriminate against out-of-staters w/ regard to the constitutional rights or important economic activities.  Almost all recent challenges to the P&I clause involved challenges to state and local laws that discriminate against out-of-staters w/ regard to their ability to earn a livelihood.  

· ASK: what is the appropriate level of judical oversight or deference to state and local governments?  see p.303.  The material in this section is very much about federalism.  What is the appropriate and desirable allocation of power between the local and state governments as well as the federal government?  What is the proper role of the judiciary in reviewing state and local governments?

A. Preemption of State and Local Laws:  Article VI of the Constitution contains the Supremacy Clause, which provides that the Constitution, and laws and treaties made pursuant to it, are the supreme law of the land.  If there is a conflict between the federal and state law, the federal law controls and is supreme, and the state law is invalidated.  
· The difficultly is trying to figure out whether a particular state or local law is preempted by a specific federal statute or regulation.  there’s really no clear rule.  Traditionally, the SC has ID’ed two major situations in which preemption occurs.  1) where a federal law expressly preempts state or local law; 2) is where preemption is implied by a clear congressional intent to preempt state or local law.  Tests for preemption: 1) express or implied, and is compelled whether C command is explicitly stated in the statutes’ language or implicitly contained in its structure and purpose.  2) two types of implied preemption:  field preemption, where the scheme of the federal regulation is so persuasive as to make reasonable the inference that C left no room for the States to supplement it; and conflict preemption, where compliance w/ both federal and state regulations is a physical impossibility, or where state law stands as an obstacle to the accomplishment and execution of the full purposes  and objectives of C.  
· Courts must decide what is preempted and the inevitably leads to an inquiry into congressional intent.  Preemption doctrines are about allocating governing authority between the federal and state governments.
1. Express Preemption—whenever C has the authority to legislate, C can make federal law exclusive in a field.  The clearest way for C to do this is to expressly preclude state or local regulation in an area.

Cipollone v. Liggett

2. Implied Preemption—If a federal and a state law are mutually exclusive so that a person cannot comply w/ both, the state law is preempted—“conflicts preemption.”  Depends entirely on the intent of the federal government

Florida Lime and Avocado

b. Preemption Because State Law Impedes the Achievement of a Federal Objective:  Preemption can also be found if the state or local law is deemed to impede the achievement of a federal objective.  Even if the federal and state laws are not mutually exclusive, preemption will be found even if the state or local law interferes w/ attaining a federal legislative goal
Pacific Gas v. State Energy Resources

c. Preemption Because Federal Law Occupies the Field:  a final form of implied preemption is where a federal law does not expressly preempt a state law, preemption will be found if there is a clear congressional intent to have the federal law occupy a particular area of law.  The most important example of this is immigration law.  

Hines v. Davidowitz

B. Dormant Commerce Clause

· The DCC is the principle that state and local laws are unconstitutional if they can place an undue burden on interstate commerce.  

· There is no constitutional provision that expressly declares that states may not burden interstate commerce.  Rather, the SC has inferred this from the grant of power to Congress in Article 1 sec.8, to regulate commerce among the states.  If Congress has legislated, the issue is whether the federal law preempts the state or local law--- the issue discussed above.  But even if Congress has not acted  or no preemption is found, the state or local law can be challenged as unduly impeding IC.   Even if Congress has not acted—even if its commerce power lies dormant, state and local laws still can be challenged as unduly impeding IC.  

· The CC by its own authority and w/o national legislation, puts it into the power of the SC to place limits on state authority.  Two functions:  authorization for congressional actions; and limiting state and local regulation (DCC).  

· The DCC is not the only way of challenging state laws which burden IC.  The other way is through the P&I Clause but is used only if the state or local government discriminates against out-of-staters w/ respect to a fundamental right or important economic activities. (these can also be challenged under the EP clause).

· The Commerce Clause not only serves as a positive affirmation of federal authority. It also cuts down state power by negative implication. It may invalidate state laws regulating subject matter of national importance even when Congress has been silent. The states may shelter their citizens from health and safety hazards, but they generally lack the power to restrict interstate commerce for their own benefit.  

1. Why a Dormant Commerce Clause?—Congress always has the authority under its commerce power to preempt state or local regulation of commerce.  Therefore, Congress could invalidate any state or local law that it deems to place an undue burden on IC.  the crucial issue w/ regard to the DCC is whether the judiciary, in absence of congressional action, should invalidate state and local laws b/c they place an undue burden on the IC.  The SC explains the justifications for the DCC in the following case:
H.P. Hood v. DuMond (1939):  traditional argument—framers intended to prevent state laws that inerferred w/ IC.  Economic argument—the economy is better off if state and local laws impeding IC commerce are invalidated.  Political argument—states and their citizens should not be harmed by laws in other states where they lack political representation.  The Political process cannot be trusted when a state is helping itself at the expense of the out-of-staters who have no representation.  Reasons against the DCC see Justice Clarence Thomas’s arguments, p. 322.

2. The Dormant Commerce Clause Before 1938:  the DCC can be traced back to Gibbons v. Odgen.  The issue here was whether the state of NY could grant an exclusive monopoly for operating steamboats in the NY waters and thereby prevent  a person w/ a federal license from operating in NY.  Marshall:  “commerce refers to all stages of business and that ‘among the states’ includes matters that affect more than one state and are not purely internal.”  Would seem to imply that Congress’s power is exclusive; that any state regulation of commerce is inconsistent w/ federal power.  The idea appears to be that the power to regulate commerce is the authority to decide that commerce should not be regulated and that states therefore should not be able to act w/ regard to commerce unless specifically authorized by Congress.  But Marshall did not go this far in limiting state authority.  He draws a distinction between a state’s excerise of its police power and a state exercising federal power over commerce.  This is the approach now…. see page 323-24.  The SC has been struggling since Gibbons w/ attempting to articulate criteria for when state laws burdening commerce should be upheld as valid excerises of the police power and when they should be invalidated as violating the DCC
Cooley v. Board of Wardens:  Sc drew a distinction between the subject matter that is national, in which case state laws are invalidated under the DCC, and subject matter that is LOCAL, in which state laws are allowed.  LOCAL/NATIONAL SUBJECT MATTER TEST

Facts.  Pennsylvania passed a statute requiring vessels entering or leaving the Port of Philadelphia (represented by the Board of Wardens (P)) to accept local pilots while in the Delaware River.  The penalty for disobedience was one-half the pilotage fees.  Cooley (D), consignee of two violating vessels, was sued under the Act.  P relied on a 1789 congressional statute that incorporated all then existing state laws regulating pilots and that mandated conformity with subsequently enacted state regulation, such as the law in this case.  D contends that Congress cannot delegate its powers in this manner.  D appeals state court judgments for P.  Issue.  May Congress permit the states to regulate aspects of commerce that are primarily local in nature?  Held.  Yes.  Judgment affirmed.

(1)  Regulation of pilots is clearly a regulation of commerce.  If Congress's power to regulate commerce is exclusive, the Act of 1789 could not confer upon the states the power to regulate pilots.

(2)  The correct approach looks to the nature of the subjects of the power, rather than the nature of the power itself.  Many subjects are national in nature, but some are local, like the one involved here.  When a subject is national it is best governed by one uniform system, and therefore requires exclusive legislation by Congress.  But a local subject is best handled by the states, which can adapt regulation to the local peculiarities.

(3)  The Act of 1789 manifests the understanding of Congress that the nature of this subject (pilotage of local ports) does not require its exclusive legislation.  That understanding must be upheld, and the statute is constitutional.

Commentary.  Congress has absolute power to regulate interstate commerce.  Congress may permit a state to exercise this power, or, in its sole discretion, prohibit a state from doing so.  Where Congress has acted to prohibit state regulation, Congress is said to have "preempted the field."  Even where Congress has not preempted the field, the very existence of the Commerce Clause forbids state regulation that places an "unreasonable burden" on interstate commerce.  The determinative factor is the subject of the regulation; "local" subjects may be more freely regulated by the states than "national" subjects.

3. The Contemporary Test for the Dormant Commerce Clause

The 19th Century’s approach to the DCC are summarized above.  the police power/commerce power test of Gibbons and the local/national test in Cooley—attempted to draw rigid categories of areas where federal law was exclusive and those states could regulate.  The modern approach is based not on rigid categories, but rather on courts balancing the benefits of a law against the burdens that it imposes on IC. The Shift to a Balancing Approach--- Non-discrimination principle:  State regulation that discriminate against interstate commerce – place greater burdens on out-of-state commerce versus local commerce – are almost always an invasion of federal commerce power.

a. Non discrimination principle.  Where the state law overtly discriminates against out-of-state economic interests in a fashion akin to tariffs, quotas, outright embargo, Court has routinely abandoned the BALANCING approach in favor of a per se rule of invalidity.
1) South Carolina v. Barnell Brothers p. 326

2) Southern Pacific v. Arizona p. 327

b. Determining If a Law is Discriminatory:  the balancing approach prescribed by the SC is not the same in all DCC cases, but instead varies depending on whether the state or local law discriminates against out-of-staters or treats in-staters and out-of-staters alike.  If the SC concludes that a state is discriminating against out-of-staters then there is a strong presumption against the law and it will be upheld only if it is necessary to achieve an important purpose.  If the SC determines that the law is non-discriminatory, then the presumption is in favor of upholding the law , and it will be invalidated only if it is shown that the law’s burdens on IC outweigh its benefits.  Thus, the threshold question is whether the state law is discriminatory against out-of-staters.
1) Facially Discriminatory Laws: laws that are facially discriminatory violate the DCC.  Facially discriminatory laws are those which b/c of their very terms draw a distinction btw. in-staters and out-of-staters.
Philadelphia v. New Jersey:  

Facts.  New Jersey (D) passed a law prohibiting importation into the state of solid or liquid wastes, in order to protect the public health, safety, and welfare from the consequences of excessive landfill developments.  Philadelphia (P) and other cities, as well as New Jersey landfill operators, challenged the law under the Commerce Clause.  The New Jersey Supreme Court upheld the law; P appeals.  Issue.  May a state prohibit importation of environmentally destructive substances solely because of their source of origin?  
Held.  No.  Judgment reversed.

(a)  D's reason for passing the law may be legitimate, but the evils of protectionism can reside in the legislative means used as well as legislative ends sought.  D's ultimate purpose may not be achieved by discriminating against out-of-state items solely because of their origin; D has failed to show any other valid reason for its discrimination.

(b) D's statute requires out-of-state commercial interests to carry the burden of conserving D's remaining landfill space in an attempt to isolate itself from a problem shared by all.  Protection against such trade barriers serves the interest of all states, and may even work to the advantage of New Jersey in the future.

(c)  D claims this statute resembles quarantine laws, which are exceptions to these general rules.  But quarantine laws merely prevent traffic in noxious articles, regardless of their origin.  D claims no harm from the very movement of waste into its borders, and concedes that when the harm is felt (upon disposal) there is no basis to distinguish out-of-state wastes from domestic wastes.

Dissent (Rehnquist, J., Burger, C.J.).  D's law essentially prohibits importation of items that could endanger its population, and should be upheld.  The Court implies that the challenged laws must be invalidated because domestic waste may be used in the state's landfills.  This fact ought not require D to exacerbate its problems by accepting out-of-state waste.

Commentary.  In Maine v. Taylor, 477 U.S. 131 (1988), the Court held that a state could bar the importation of out-of-state baitfish where there was a legitimate environmental purpose that could not be adequately served through nondiscriminatory means. Facts.  New Jersey (D) passed a law prohibiting importation into the state of solid or liquid wastes, in order to protect the public health, safety, and welfare from the consequences of excessive landfill developments.  Philadelphia (P) and other cities, as well as New Jersey landfill operators, challenged the law under the Commerce Clause.  The New Jersey Supreme Court upheld the law; P appeals.
C&A Carbone v. Town of Clarkstown (1994):

Facts.  To finance construction of a waste transfer station, Clarkstown (D) had to guarantee a minimum flow of waste to the station.  D enacted a flow control ordinance which required that all solid waste in the town be deposited at the station.  C & A Carbone (P) was a private recycler with a sorting facility in D.  D's ordinance increased P's costs, because P could obtain the necessary services out-of-state at a lower cost than D's station charged.  P challenged D's ordinance.  The lower courts upheld the ordinance.  P appeals.

Issue.  May a local government require that all solid waste within its boundaries be processed by a specific local processor?

Held.  No.  Judgment affirmed.

a)        Although the ordinance has the effect of directing local waste to a local facility, the economic effects reach interstate commerce.  P's facility received waste from out of state.  D's ordinance required P to send the nonrecyclable portion of the waste to D's local facility, which increased P's costs and hence the costs to the out-of-state sources of solid waste. The ordinance also deprives out-of-state businesses access to D's local market.

b)        D claims that its ordinance does not discriminate against interstate commerce because it applies to all solid waste, regardless of origin, before it leaves the town.  However, the ordinance does discriminate because it allows only the favored processor to process waste within D's town limits.  It is an example of local processing requirements that have been held invalid, such as the local milk pasteurizing requirement in Dean Milk.  In fact, D's ordinance is even more restrictive than the one in Dean Milk because it leaves no room for outside investment.

c)          Discrimination against interstate commerce in favor of local business or investment is per se invalid, unless the municipality has no other means to advance a legitimate local interest.  D has a variety of nondiscriminatory means to address its local waste disposal problems.  The objective of fundraising is not adequate to justify discrimination against out-of-state businesses.

Concurrence (O'Connor, J.).  D's ordinance is different than the ordinances the Court has previously held invalid because it does not give more favorable treatment to local interests as a group as compared to out-of-state economic interests.  Thus, it does not discriminate against interstate commerce.  However, the ordinance does impose an excessive burden on interstate commerce when compared with the local benefits it confers.

Dissent (Souter, J., Rehnquist, C.J., Blackmun, J.).  There is  no evidence in this case that any out-of-state trash processor has been harmed.  The ordinance treats all out-of-town investors and facilities to the same constraints as local ones, so there is no economic protectionism.  The only right to compete that the Commerce Clause protects is the right to compete on terms independent of one's location.  The ordinance merely imposes a burden on the local citizens who adopted it, and local burdens are not the focus of the Commerce Clause.

2) Facially Neutral Laws:  the SC has held that facially neutral laws can be found to be discriminatory if they either have the purpose or the effect of discriminating against out-of-staters.  The difficulty for courts is in deciding whether a particular law has a discriminatory purpose or a legitimate no-discriminatory objective and whether a law should be deemed to have discriminatory impact.  DI is sufficient for a law to be deemed discriminatory and concluded that the state’s statute was impermissibly discriminatory on its effects. (Hunt).  However in Exxon, the law was not found to be discriminatory and its unconstitutionality was upheld.
Hunt v. Washington Apple (1977):  see page 338.

Exxon v. Governor of Maryland (1978):

Facts:  Maryland passed a statute:

1) prohibiting oil producers or refiners from operating retail gas stations in the State and;

2) required them to extend all “voluntary allowances” (temporary price reductions granted to independent dealers injured by local competitive price reductions) uniformly to all the stations they supply.

· law was enacted because of evidence that gas stations operated by the producers and refiners had received preferential treatment during the 1973 oil shortage.

· Shortly before the effective date of the Act, Exxon Corporation filed a declaratory judgment challenging the statute.

· all of the gasoline sold by Exxon in Maryland is transported into the State from refineries located elsewhere

· Although Exxon sells the bulk of this gas to wholesalers and independent retailers it also sells directly to the consuming public through 36 company owned stations.

· Exxon focused primarily on the Act’s requirement that it discontinue the operation of these 36 stations, Exxon’s complaint challenged the validity of the statute on both constitutional and federal statutory grounds.

· It was found that:

· Maryland retail gasoline market had 3800 retail stations, but no petroleum products were produced or refined in Maryland, and therefore it was argued by Exxon that:

· since no gas is produced or refined in Maryland, the rule against the retail operations affected out-of-state companies exclusively.

· the majority of the retailers who were not harmed and were probably helped by the statute were in-state businesses. 

Exxon argued that the statute violated the Commerce Clause in three ways:

1) the statute impermissibly discriminated against interstate commerce

2) the statute unduly burdened such commerce

3) that because of nationwide nature of oil marketing, only the federal government may regulate gas sales.

The Court upheld the Statute on each of the three Commerce Clause arguments:

1. no discrimination--  statute did not discriminate against interstate commerce

· Maryland does not discriminate against interstate independent dealers, does not prohibit the flow of interstate goods, or favor local refineries or producers by distinguishing them from the out-of-state companies in the retail market.

· not all out-of –state companies were affected:

· For example, Sears-Roebuck was a company that was selling gas at retail stations w/in Maryland, but wasn’t refining it , so wasn’t affected by the statute.

· recognizes that the refiners will no longer enjoy the same status in the Maryland market, in state competitive dealers will have no advantage over the out of state dealers

· the fact that the burden of a state regulation falls on some interstate companies does not, by itself, establish a claim of discrimination against interstate commerce.

2. Not burdened—

· Exxon—points to evidence that at least three refiners will stop selling in Maryland

· elimination of the company-operated stations will deprive the customer of certain special services

· Ct. argues that:  does not support a finding that interstate commerce would be impermissibly affected by the statute.

· statute might cause sales volume to shift from refiner-operated stations to independent dealers—won’t affect interstate commerce simply because the statute might cause some business to shift from one interstate supplier to another.

· However, Ct. also held that the CC protects the interstate market, not particular interstate firms, from prohibitive or burdensome regulation

3. not pre-empted—

· Court dismissed the argument that because the market for gasoline is nationwide, no state may regulate its retail marketing.

· DCC may pre-empt something from state regulation only when a lack of national uniformity would impede the flow of interstate goods.

· Court found that what Exxon was arguing was not a lack of uniformity but rather that many or all of the states would pass exactly the same divestiture law that Maryland did.  Thus the problem was not one of national uniformity.

Dissent (Blackmun):

· provisions preclude out-of-state competitors from retailing gasoline w/ the State

· protects in-state retail station dealers from the competition of the out-of-state business

· protectionist discrimination is not justified by legitimate state interest

· retail marketing of gasoline IS interstate commerce

· retailers serve as interstate travelers

Statute:  no facial inequality exists
· all refiners and producers are precluded from marketing gasoline at the retail level

· BUT:  given the structure of the retail market in Maryland the effect of the clause is to exclude a class of predominately out-of-state retailers while providing protection from competition to a class on non-integrated retailers that is composed of local businessmen.

West Lynn Creamery v. Healy (1994):

Facts.  Massachusetts adopted a milk pricing order that required every milk dealer in the state to make a monthly “premium payment” based on the amount of its sales.  The funds generated by these payments were distributed to Massachusetts dairy farmers in proportion to their respective contributions to the State’s total milk production.  West Lynn Creamery (P) challenged the milk order in state court.  The lower courts upheld the milk order.  The Supreme Court granted certiorari.

Issue.  May a State impose a tax on all sales of a particular product in order to subsidize in-state producers of that product?

Held. No.  Judgment reversed.

a)          The clearest example of a law discriminating against interstate commerce is a protective tariff or customs duty, which taxes imported goods only and thereby makes them more expensive. Such a duty both raises revenue and benefits local producers at the expense of out-of-state producers.

b)          The purpose for the milk order is to allow higher-cost in-state dairy farmers to compete with lower-cost producers in other states.  The effect of the milk pricing order is to make milk produced out-of-state more expensive.

c)          Even though the pricing order is imposed on milk produced in state as well as milk produced out-of-state, its effect on Massachusetts producers is more than offset by the subsidy. Consequently, it functions like a protective tariff or customs duty.

d)          The State may properly tax all milk dealers, and it may also finance the subsidy of in-state farmers (although the constitutionality of subsidies has never been squarely addressed).  However, the combination of a tax and subsidy is more dangerous to interstate commerce than either part alone.  The combination impairs the state’s political process because those in-state interests who would otherwise oppose the tax are mollified by the subsidy.  

e)          The fact that the taxes are paid by in-state businesses and consumers is irrelevant The impact of the order is to divert market share to Massachusetts dairy farmers, which hurts out-of-state producers.  

Concurrence (Scalia, Thomas, JJ.).  This is the first time the Court has held that every state law which obstructs a national market violates the Commerce Clause.  Based on the Court’s rationale, any state subsidy would be invalid because the mere act of assisting in-state businesses neutralizes advantages possessed by competing out-of-state enterprises.  The Court should enforce a self-executing “negative” Commerce Clause only where the state law facially discriminates against interstate commerce or where the state law is of a type previously held unconstitutional by the Court.  Under this analysis, a state could not (i) impose a higher tax liability on out-of-state businesses or (ii) apply a nondiscriminatory tax that has an exemption for in-state members.  It could, however  The State here chose a third option, a nondiscriminatory tax, the proceeds of which were then placed in a segregated fund to pay rebates or subsidies to in-state members of the industry. A fourth option to accomplish its objective would be to subsidize local businesses using funds from its general revenues. The third option is closer to the second example than the generally-funded subsidy, and therefore should be found unconstitutional.

Dissent (Rehnquist, C.J., Blackmun, J.).  The political reality is that there are other groups, namely the milk dealers and consumers, who could still oppose the tax, even if the dairy farmers choose not to.  No precedent justifies applying the negative Commerce Clause against a subsidy funded from a lawful neutral tax.

Comment.  Both the majority and dissent cited Bacchus Imports, Ltd., v. Dias, 468 U.S. 263 (1984).  That case involved a Hawaii liquor tax with exemptions for fruit wine manufactured in Hawaii and for a brandy distilled from a plant indigenous to Hawaii.  The tax exemption was deemed a protective tariff.  While the majority thought insignificant the fact that the Massachusetts mile order did not help those who paid the tax (the milk dealers), as compared to the Hawaii tax exemption which directly helped in-state producers, the dissent though that was an important difference that justified upholding the Massachusetts tax.

c. Analysis if the Law is Deemed Discriminatory:  The cases presented above demonstrate that the cruicial initial inquiry in DCC cases is whether the law is discriminatory against out-of-staters.  
Dean Milk v. City of Madison (1951):

Facts.  An ordinance in Madison, Wisconsin (D) prohibited  (i) the sale of pasteurized milk unless processed at an approved plant within a five-mile radius of downtown Madison, and (ii) the sale, importation, receipt, or storage of milk for sale in Madison unless originating at a farm inspected by Madison officials, who were also relieved from inspecting any farms further than five miles from city center.  Dean Milk (P), an interstate milk processor and dealer, was denied a license to sell its products in Madison solely because P's plants were more than five miles away.  P challenged the ordinance, but the state courts upheld it.  P appeals.

Issue.  May a local statute, having a valid purpose but discriminating against interstate commerce, be upheld if there are nondiscriminatory yet effective alternatives?

Held.  No.  Judgment vacated and cause remanded.

(a)  No federal legislation pertains to the issue, nor does D contend that Congress has authorized the regulation.  But the enactment does clearly have a valid purpose, and is thus within the scope of local power to regulate.

(b)  However, the effect of the regulation is discrimination against interstate commerce, which contravenes the Commerce Clause.  Local statutes cannot erect such barriers to interstate commerce, even to further valid health and welfare objectives, if reasonable nondiscriminatory alternatives are available to protect these local interests.  The record discloses at least two such alternatives that would further the legitimate local interests in health and safety (U.S. Public Health Service inspections and out-of-town ratings and inspections).

(c)  Permitting D to enforce a nonessential and discriminatory regulation would invite a multiplication of preferential trade areas destructive of the very purpose of the Commerce Clause.

Dissent (Black, Douglas, Minton, JJ.).  There is no showing that P was unable to process its milk within the five-mile radius.  Local determination of the best method of sanitary control should not be overruled by the Court.  To do so elevates the right to traffic in commerce for profit above the power of the people to guard the purity of their daily diet of milk.

Commentary.  The Court relied in part on Minnesota v. Barber, 136 U.S. 313 (1890).  In that case, Minnesota had prohibited the sale of meat that had not been inspected by a local official within 24 hours of slaughtering.  The law necessarily discriminated against meat shipped from other states, and, if copied by other states, would have destroyed commerce among the states.
Maine v. Taylor and United States (1986):

Facts.  Maine prohibited the importation of live baitfish.  Federal law (the Lacey Act) prohibits the transportation in interstate commerce of any fish transported in violation of any state law.  Taylor (D) was indicted for importing into Maine 158,000 live golden shiners, a baitfish.  D moved to dismiss the indictment on grounds that Maine's statute unconstitutionally burdened interstate commerce.  Maine intervened to defend the statute.  Although the district court upheld the statute, the court of appeals reversed.  Maine appeals.

Issue.  May a state forbid the importation into the state of live baitfish?

Held.  Yes.  Judgment reversed.

(1)  Although Congress may authorize states to regulate activity that the Commerce Clause would otherwise exempt from regulation, a congressional decision to do so must be clear.  The Lacey Act provides for federal enforcement of state wildlife laws, but does not clearly make permissible statutes such as Maine's.  Thus, the law must be evaluated under Hughes.

(2)  Maine demonstrated the legitimacy of its local purpose through testimony that imported live baitfish would introduce parasites not otherwise common in Maine as well as disrupt the ecological balance by competing with the native fish.  The evidence also showed that inspection for parasites and commingled species was physically impossible because of the small size of the bait- fish and the large quantities involved.  D's expert witness disputed the threat from parasites, and explained that D raised his fish in ponds to prevent intermingling.  Based on this evidence, the magistrate found the Hughes test satisfied.  The district court reached the same conclusion after independent review. 

(3)  The court of appeals was doubtful about the legitimacy of the local purpose because Maine was the only state to prevent all importation of live baitfish, the state did permit importation of other freshwater fish, subject to inspection, and there were indications of protectionist intent.  It reversed based on its conclusion that Maine could rely on sampling and inspection to satisfy its concerns, just as it did with other freshwater fish imports.

Dissent (Stevens, J.).  Maine is clearly discriminating against outof-state baitfish and has the burden of proof to support its ban.  Any uncertainty about the dangers and alternatives should constitute a failure of the state to meet its burden.

Commentary.  The Hughes test requires consideration of: (i) whether the regulation actually discriminates against interstate commerce; (ii) whether it serves a legitimate local purpose, and if so: (iii) whether alternative, less discriminatory means would be as effective.  See Hughes v. Oklahoma, 441 U.S. 322 (1979).
d. Analysis if the Law is Deemed Non-Discriminatory:  If the Court concludes that a state’s law is non-discriminatory—that is, it treats in-staters and out-of-staters alike—then it is subjected to a much less demanding test.  Non-discrimatory laws are upheld so long as the benefits to the government outweigh the burdens on IC.  Test is Pike.
Pike v. Bruce Church  (1970):  sets forth the test for analyzing laws that are non-discriminitory.

Facts.  In order to enhance the reputation of its cantaloupes, Arizona required that all cantaloupes grown in the state and offered for sale be packed in closed containers and identified as Arizona cantaloupes before being shipped from the state.  Bruce Church (D) grew cantaloupes on an Arizona farm but had no packing shed.  D shipped its uncrated crop to a nearby California packing shed, which put a California name and address on the crates.  It would have cost D $200,000 to construct its own packing shed.  D successfully appealed from an Arizona order prohibiting D from shipping unpacked cantaloupes out of the state.  Pike (P) appeals.  Issue.  May a state's interest in maintaining its reputation for fine produce justify a statute prohibiting shipment of produce to another state for packaging?  Held.  No.

· If a state has a legitimate local purpose for regulating, and the effects on interstate commerce are only incidental, the regulation will be upheld unless the burden is clearly excessive in relation to the local benefits. 
· Arizona does have an interest in enhancing the reputation of its growers, but this interest is too tenuous to justify burdening D or other growers with the necessity of maintaining a packing shed.  State statutes that require business operations to be performed in-state when they could be more efficiently performed elsewhere are virtually per se illegal because of the burden on allocation of interstate resources.

Commentary.  In Kassel v. Consolidated Freightways Corp., 450 U.S. 662 (1981), the Court differentiated the heightened deference they would give to state legislation that promoted safety from the level of scrutiny they would give to legislation, such as in Pike, that was designed merely to protect the reputations of local growers.
Bibb, Dept. of Public Safety v. Navajo( 1959) see p. 352
Kassel v. Consolidated Freightways (1981):  Case that had an exemption to the 2-trailer inspection law for loads originating within the state.  Unconstitutional.  DCC analysis should include three principles:

· 1:  Courts are not empowered to second-guess the empirical judgments of lawmakers concerning the utility of the legislation.

· 2:  The burdens imposed on commerce must be balanced against the local benefits actually sought by legislators and not those suggested after the fact (explicitly in the statute).

· 3:  Protectionist legislation is unconstitutional even if the burdens are related to safety rather than to economics.

CTS Corp. v. Dynamics Corp. of America (1987):  

Facts.  Indiana adopted an anti-takeover statute that applied to all Indiana public corporations, defined as a corporation with at least 100 shareholders, headquarters or substantial assets in Indiana, and 10,000 resident shareholders or 10% of its shares owned by residents or 10% of its shareholders as residents.  Under the statute, an entity that acquires control shares in a public corporation would not acquire voting rights unless the shareholders approved.  Dynamics Corp. of America (P), which already owned almost 10% of the stock of CTS Corp. (D), announced a tender offer for another 7.5%.  The same day, P filed a securities action against D.  D then elected to be governed by the provisions of the anti-takeover statute.  P amended its suit to claim that the anti-takeover statute violated the Commerce Clause.  The district court held that the statute violated the Commerce Clause.  The court of appeals affirmed.  D appeals.  Issue.  May a state adopt an anti-takeover statute that has the effect of making it more difficult for out-of-state entities to take control over a state's corporations?  Held.  Yes.  Judgment reversed. 

· The principal focus of the Commerce Clause is to prevent state discrimination against interstate commerce.  Indiana's statute does not discriminate against interstate commerce because it applies equally to domiciliaries of Indiana who make tender offers as well as to non- domiciliaries.  It does not matter that, as P claims, most tender offers are made by out-of-state entities.

·  The Commerce Clause is also concerned with statutes that subject interstate commerce to inconsistent activities, such as the railroad regulations in Southern Pacific Co..  However, Indiana's statute does not present such a problem because it only applies to corporations that the state has created, and no other state can regulate the voting rights of an Indiana corporation.

· The court of appeals held the statute unconstitutional because it could hinder tender offers.  However, a corporation's very existence and attributes are a product of state law.  Every state regulates the governance of corporations created by state law, and every such regulation has some effect on interstate commerce, especially when shareholders live in other states.  It is common for states to require supermajority votes to approve mergers, for example, and to provide for dissenting shareholders' rights. 

·  Indiana's statute does not prevent purchasers from acquiring control, but does impose regulatory procedures to protect shareholders of Indiana corporations by letting them decide whether a change in management would be desirable.  This is a response to the threat of coercive tender offers, a threat Indiana could deem serious.

· D claims that Indiana has no legitimate interest in protecting out-of- state shareholders, but it does have an interest in protecting shareholders of Indiana corporations, whether they are Indiana residents or not.  Unlike the MITE statute, this act applies only to corporations that have a substantial number of shareholders in Indiana, persons whom Indiana has a legitimate interest in protecting.

Concurring (Scalia, J.).  The Court need only determine that the statute neither discriminates against interstate commerce nor creates inconsistent regulation.  It is inappropriate for the courts to go further and determine whether the burden on commerce imposed by a state statute is excessive in relation to the local benefits.

Commentary.  This case represents an apparent retreat from the balancing approach used in Pike and subsequent cases.  Justice Scalia, concurring in Bendix Autolite Corp. v. Midwesco Enterprises, Inc., 486 U.S. 888 (1988), expressly repudiated the balancing approach.  Under his approach, a state statute would be invalid only if it accords discriminatory treatment to interstate commerce in a respect not required to achieve a lawful state purpose; it would be up to Congress, not the courts, to determine whether the purpose is not significant enough to justify the burden on commerce.

GENERAL RULE/SUMMARY OF DCC:  state laws that discriminate against out-of-staters are almost always declared unconstitutional.  Such a law will be allowed only if is proven that the law is necessary—the least restrictive means—to achieve a non-protectionist purpose.  If a law does not discriminate against out-of-staters, the Court balances its burdens on IC against its benefits.  The outcome obviously turns on how the Court appraises the burdens and the benefits.

e. Exceptions to the Dormant Commerce Clause:  there are at least two exceptions where laws that would otherwise violate the DCC will be allowed.  One exception is if Congress approves the state law.  Even a clearly unconstitutional, discriminatory state law will be allowed if approved by Congress b/c Congress has plenary power to regulate commerce among the states.  The second exception is termed the “market participant” exception:  A state may favor its own citizens in receiving benefits from government programs or in dealing w/ government owned business.
1) Congressional Approval:  the SC consistently has held that the Constitution empowers Congress to regulate commerce among the states and therefore state laws burdening commerce are permissible, even when they otherwise would violate the DCC, if they have been approved by Congress.  If Congress has acted then the commerce power is no longer dormant.  the issue would be whether the federal law is a constitutional exercise of the commerce power.  If so, the law must be followed even if it means upholding laws that would otherwise violate the DCC.  It is interesting that this is one of the few areas where Congress has the clear authority to overrule a SC decision interpreting the Constitution.  If the SC deems a matter to violate the DCC, Congress can respond by enacting a law approving the action and thereby effectively overruling the SC decision.  However, it still can be challenged under other constitutional provisions such as EP or the P&I clause.
Western and Southern Life v. State Board (1981):  see page 360

Market Participant Exception.  The MPE provides that a state may favor its own citizens in dealing with government-owned business and in receiving benefits from government programs.  If the state is literally a participant in the market, such as w/ a state owned business, and not a regulator, the DCC  does not apply.  Discrimination against out-of-staters is allowed that otherwise would be impermissible.  A market participant is a purchaser or seller in interstate commerce. When a state is acting as a market participant, nothing forbids it from restricting its own purchases or limiting sales to its own citizens.

If a state is acting as a market participant, rather than as a market regulator, the dormant commerce clause places no limits on its activities. This is because when a state is acting as a market participant, it is not regulating. The Commerce Clause does not apply when a state, in its role as a participant in the market, favors its own citizens. When states act as proprietors, they are free from Dormant Commerce Clause limitations. Essentially, when a state is acting as a business, the COURT becomes the regulator. The limitations on state prohibitory and embargo power apply to state restrictions in a free market, not commerce that owes its existence to the state itself. 

Reeves, Inc. v. Stake (1990):  

In this case the Court upheld a South Dakota policy of restricting the sale of cement from a state-owned plant to state residents, relying on the long-recognized right of a trader or manufacturer, engaged in an entirely private business, to deal, or not deal, with whomever he wants. 

South Central Timber v. Wunicke:  

Alaska passed a law where the buyer of timber from state-owned lands was required to partially process the timber inside Alaska before exporting it. A non-Alaska firm with no Alaska processing facilities attacked the rule as violating the Dormant Commerce Clause. Alaska defended on the grounds that it was a “market participant”, merely selling the commodity that it owned. Court concluded that the market participant doctrine did not apply; distinguished this case from Reeves. Once Alaska came up with the restrictive rule, it was transformed from a market participant to a market regulator. Court said that:

· Timber here was a raw natural resource, whereas the cement in Reeves was an end-product involving much labor & capital;

· here there were broader, “downstream” effects; the “market participant” doctrine will apply only where the effects of the state’s terms are limited to the particular market in which the state is participating, not to a broader one; here the state was engaging in “downstream regulation” of the timber-processing market;

· here there was an effect on foreign commerce

C. The Privileges and Immunities Clause of Article IV, section 2

Article IV Privileges and Immunities.   This clause is also called the “comity clause” and the “full faith and credit clause.” It is parallel to but has independent purposes from the Commerce Clause. The purpose of the PI clause is restrain state efforts to bar out-of-staters from state resources.  Another provision that limits state and local regulation is the P&I clause.  The SC has interpreted this provision as limiting the abilities of a state to discriminate against out-of-staters w/ regard to fundamental rights or important economic activities.  Most cases involve challenges to state and local laws that discriminate against out-of-staters w/ regard to their ability to earn a livelihood.  Such discrimination will be allowed only if it is substantially related to achieving a substantial state interest.  Discrimination against citizens of other states is a pre-requsite to the P&I Clause.  Corporations cannot sue under P&I b/c they aren’t citizens.  
The DCC and the P&I Clause overlap:  Both can be used to challenge state and local laws that discriminate.   There are some key differences:

5 significant differences from the Commerce Clause:
· Corporations don’t enjoy protection under it

· It is a rights provision, not a grant of authority to Congress, so it is arguably nonwaivable by Congress

· Standard of review is arguably stricter than the balancing test used in the dormant commerce clause analysis.

· Doesn’t extend to all commercial activity but only to “fundamental rights”; the rights that meet this “fundamental to national unity” are all related to commerce: right to be employed, to practice one’s profession, engage in business. RECREATIONAL stuff is not considered a fundamental right. 

· There’s no “market participant” exception

Court engages on a 2-part test to determine whether the discrimination against non-residents is acceptable:

· discrimination will violate PI clause unless non-residents are the “peculiar source of the evil”  that the law was enacted to remedy.

· Will not be upheld if the discrimination against non-residents does not bear a “substantial relationship” to the problem the statute is attempting to solve. 

1. Analysis under the Privileges and Immunities Clause

a. What are the “privileges and immunities of citizenship?”:  SC usually applies in two contexts:  (1) when a state is discriminating against out-of-staters with regard to constitutional rights; (2) when a state is discriminating against out-of-staters w/ regard to important economic activities.
Toomer v. Witshell

Baldwin v. Fish and Game

United Building and Construction v. Mayor of Camden

Facts.  The City of Camden (D) adopted an ordinance that required that at least 40% of the employees of contractors and subcontractors working on city construction projects be Camden residents.  The United Building & Construction Trades Council (P) challenged the ordinance as violating the Privileges and Immunities Clause.  After the State Treasurer approved the ordinance in administrative proceedings, the state supreme court upheld it, holding that the clause does not apply to discrimination on the basis of municipal residency.  P appeals.

Issue.  Does the Privileges and Immunities Clause apply to municipalities that require contractors to hire the municipality's own residents to work on the municipality's construction projects?

Held.  Yes.  Judgment reversed and remanded for further fact findings.

(1)  A municipality derives its authority from the state.  If the state cannot discriminate in this manner, neither can a political subdivision of the state.  Nor is the ordinance immune from attack because it discriminates against some in-state residents as well as out-of-state citizens.  The former have the opportunity to directly change state law through the state legislature; the latter do not.

(2)  P must first show that the ordinance burdens a privilege and immunity protected by the clause.  The opportunity to seek employment is a fundamental privilege protected by the clause. 

(3)  The Privileges and Immunities Clause does not preclude discrimination against out-of-state residents if there is a substantial reason for the difference in treatment.  Although D alleges several such reasons including increasing unemployment in the city, declining population, and a depleted tax base no trial has been held and no findings of fact have been made.  The case must be remanded.

Dissent.  With no historical or textual support, the Court has expanded the scope of the clause to prohibit laws that discriminate among state residents on the basis of municipal residence.  This is substantially different from discrimination on the basis of state citizenship.  The protection afforded by the disadvantaged state resident's power to change state law also protects the interests of nonresidents, so the political impotency of nonresidents that the clause was designed to cure does not exist here.

Commentary.  At some length the Court distinguished the White v. Massachusetts case, by describing the different purposes of the Commerce Clause and the Privileges and Immunities Clause.  The former acts as an implied restraint on state power to regulate interstate commerce, so when a state acts as a market participant, no Commerce Clause problem arises.  The latter clause directly restrains state action so as to promote interstate harmony.  Even if a state acts as a market participant, its actions must not violate the restraints of the Privileges and Immunities Clause; hence, the analysis applied to this case.

b. What Justifications are Sufficient to Permit Discrimination?:  the SC repeatedly has stated that the P&I Clause is not absolute….
Supreme Court of New Hampshire v. Piper (1985):

Facts. Piper (P), a Vermont resident, lived about 400 yards from the border with New Hampshire.  She applied to take the New Hampshire bar exam and submitted a statement of intent to become a resident of that state.  She passed the exam, but could not be admitted until she became a New Hampshire resident.  P challenged the rule in federal court.  The district court found for P.  The court of appeals affirmed.  The Supreme Court of New Hampshire (D) appeals.

Issue.  May a state limit membership in its bar to its own residents?

Held.  No.  Judgment affirmed.

· The practice of law is important to the national economy.  But besides this factor, the legal profession has a noncommercial role and duty that brings it within the Privileges and Immunities Clause.  Out-of-state lawyers often represent people who raise unpopular federal claims.

· D claims that the Privileges and Immunities Clause should not apply to the practice of law because a lawyer is an officer of the court, and the state should be allowed to exclude nonresidents from the bar to preserve its ability to function as a sovereign political body. But a lawyer is not an “officer” within the political or ordinary meaning of the word, and does not become involved in matters of state policy.  

· Discrimination against nonresidents is permitted where (i) there is a substantial reason for the difference in treatment and (ii) the discrimination practiced against nonresidents bears a substantial relationship to the state’s objective.

· D provides several justifications for its rule.  First, nonresidents are less likely to become and remain familiar with local rules and procedures.  But a lawyer who neither has nor anticipates having a considerable practice in New Hampshire would be unlikely to take the exam and pay the annual dues.  In addition, there is no evidence to support a conclusion that a nonresident lawyer would disserve his clients by neglecting local rules.

· The second justification cited by D is that nonresidents would be less likely to behave ethically, but there is no merit to this rationale.  Third, D claims that nonresidents are less  likely to be available for court proceedings.  But where such a possibility exists, a local court can require the nonresident lawyer to retain a local attorney to attend unscheduled meetings and hearings. Finally, D claims that nonresidents would be less likely to do pro bono work, but if this is true, they could be required to do such work.

Dissent.  A state may require its lawmakers and judges to be residents, and should be allowed to maximize the number of resident lawyers to increase the quality of the pool from which its lawmakers and judges can be drawn.  The adversary process plays an important role in the development of state policy and the state could properly conclude that advocates must be familiar with local concerns.

Camden (1984):  

City of Camden set up a quota about hiring construction workers, in order to help the local people get jobs and spend their money in Camden. Court here paralleled the reasoning in Dean Milk. The people in New Jersey but not in Camden were being discriminated against, but so were people from out of state. Ordinance requiring 40% of construction workers on city construction jobs may be analyzed under PI, although the Court didn’t determine if the ordinance violated PI or not. PI applies to laws passed not only by States but also by political subdivisions of States, like municipalities.  NJ residents who don’t like the law have a recourse through voting- but what do out-of-staters have? (Zippo). 

2-step process:

· does ordinance burden one of the Ps or Is protected by the clause? Only those bearing upon the vitality of the Nation as a single entity are protected; only stuff that is fundamental to the promotion of interstate harmony (Note the difference in the use of the word fundamental; under PI analysis it refers to fundamental to interstate harmony; under Equal Protection & Due Process it meant fundamental to the individual). 

· evil being protected against (with due regard for the principle that the states should have considerable leeway in analyzing local evils and providing appropriate cures.

DISSENTING OPINION BY J. BLACKMUN: 

· discrimination based in municipal residence is different than discrimination based on state citizenship
IV. THE STRUCTURE OF THE CONSTITUTION’S PROTECTION OF CIVIL RIGHTS AND CIVIL LIBERTIES

A. Introduction

B. Application of the Bill of Rights to the States

1. Rejection of Application before the Civil War:  The Bill of Rights is the first 10 amendments to the Constitution.  The first 8 detail protection of individual rights.  the issue arose early in American history as to whether the BOR applies to state and local governments.  The SC definitively answered that question in  the following case: 
Barron v. Mayor and City Council (1833):  page 381.  From  a late 20th C perspective, it is troubling that the state and local governments were free to violate basic Consttitutional rights.  yet, at the time of its decision, Barron made sense b/c faith in state constitutions and b/c of the shared understanding that BOR was meant to apply to the federal government.

2. A False Start in Applying the Bill of Rights to the States:  The Privileges and Immunities and the Slaughterhouse Cases:  The 14th amendment, adopted after the Civil War, declares: “no state shall make or enforce any law which shall abridge the privilege or immunitites of citizens of the US.”  It might be argued that this provision was meant to apply the BOR to the states; the BOR would seem to be the most basic “privileges or immunities” of citizenship.  On one hand, the choice of words “privileges” and “immunitites” suggests that the framers intended to protect fundamental rights from state and local interfrerence.  Yet the historical claim that the P&I Clause was meant to apply to the BOR is very much disputed.  see page 382-83.
Slaughterhouse Cases (1873):

Facts.  The state of Louisiana granted a state corporation the exclusive right to operate facilities in New Orleans for the landing, keeping, and slaughter of livestock.  The Butchers' Benevolent Association (Ps), a group of excluded butchers, sought an injunction against the monopoly on the grounds that they were prevented from practicing their trade unless they worked at the monopolist corporation and paid its fees.  The state courts upheld the law.  Ps appeal, based on four main grounds: (i) that the statute creates an involuntary servitude forbidden by the Thirteenth Amendment; (ii) that it abridges the privileges and immunities of citizens of the United States; (iii) that it denies P the equal protection of the laws; and (iv) that it deprives them of their property without due process of law, all under the Fourteenth Amendment.

Issue.  Do the Civil War amendments grant United States citizens broad protection against the actions of state governments?

Held.  No.  Judgment affirmed.

a)  The proper interpretation of the Civil War amendments must reflect their historical setting.  Thus, the meaning of "involuntary servitude" as used in the Thirteenth Amendment is restricted to personal servitude, not a servitude attached to property as Ps claim.

b)  The Fourteenth Amendment clearly distinguishes between citizenship of the states and citizenship of the United States.  Only those privileges and immunities of United States citizens are protected by the Fourteenth Amendment. Privileges and immunities of state citizens upon which Ps rely here are unaffected, and rest for their security and protection in the power of the several states as recognized in Article IV.  The Constitution does not control the power of the state governments over the rights of their own citizens except to require that a state grant equal rights to its own citizens and citizens of other states within its jurisdiction. Therefore, Ps, as citizens of the United States, have no privilege or immunity that has been infringed by the state law.

c)  The Equal Protection Clause of the Fourteenth Amendment is intended primarily to prevent state discrimination against blacks, although Congress may extend its scope to other areas.  But Ps have not claimed a denial of equal justice in the state courts and therefore have no reason to have a remedy under the Equal Protection Clause.

d)  The restraint imposed by Louisiana upon the exercise of Ps' trade simply cannot be held to be a deprivation of property within the meaning of the Fourteenth Amendment.  That Clause should not be construed to cover such state restraint upon trade.

Dissenting (Field, J., Chase, C.J., Swayne, Bradley, JJ.).  These amendments were intended to protect the citizens of the United States against the deprivation of their common rights by state legislation.  The majority holding as to the Privileges and Immunities Clause would add no more protection than existed prior to adoption of the amendment, making it meaningless.  A distinguishing privilege of citizens of the United States is equality of right to the lawful pursuits of life throughout the whole country.  To permit a state to interfere with such a basic privilege is to ignore the true purpose of the Fourteenth Amendment.

Dissenting (Bradley, J.).  A state infringes personal liberty when it grants a monopoly to individuals or corporations.  A law that prohibits a large class of citizens from pursuing a lawful employment deprives them of liberty as well as property without due process of law.  Their occupation is their property, their choice their liberty.  The law also deprives them of equal protection.

Commentary.  This case, the first requiring interpretation of these amendments, rendered the Privileges and Immunities Clause ineffective in protecting individual rights against invasion by state governments.  Instead, the Court looked to the Due Process and Equal Protection Clauses.  Ps in this case were not attacking the procedure used, but the actual fairness of the state-approved monopoly.  Although the court rejected the notion of substantive due process in this case, the scope of the clause was unclear for many years.  Gradually the Court began to examine the substantive reasonableness of state legislation.

a. Saenz v. Roe

3. The Incorporation of the Bill of Rights into Due Process Clause of the 14th Amendment: B/C of the Slaughterhouse cases the application of the BOR to the states could not be through the P&I clause.  In the early 20th C the SC suggested an alternative approach:  finding that at least some of the BOR provisions are part of the liberty protected from state interference by the DP clause of the 14th.
a. Twining v. New Jersey: p. 392  the SC first expressly discussed applying the BOR to the states through the process of incorporation.  They are incorporated into the DP clause of the 14th amendment.  

b. Debate Over Incorporation

1) Palko

2) Adamson

c. Current Law as to What’s Incorporated

1) Duncan

d. The Content of Incorporated Rights

C. The Application of the Bill of Rights and the Constitution to Private Conduct

1. Requirement for State Action:  the Constitution’s protections of individual liberties and its requirement for EP apply only to government.  Private conduct generally does not have to comply w/ the Constitution.  This is often referred to as “state action” doctrine, although “state action” is something of a misnomer.  The Constitution applies to government at all levels, federal, state, and local, and to all actions of government officers at all levels.  The Constitution, however, generally does not apply to private entities or actors.  The following decision—the Civil Rights Cases--- is generally regarded as the initial articulation of the state action doctrine. 
The Civil Rights Cases—held that federal constitutional rights do not govern individual behavior and, furthermore, that Congress lacks the authority to apply them to private conduct.  See p. 402-05.

2. The Exceptions to State Action Doctrine

There are two exceptions to the state action doctrine; that is, situations where private conduct must comply w/ the Constitution.  One is the “public functions exception”  which says that a private entity must comply w/ the Constitution if it is performing a task that has been traditionally, exclusively done by the government.  The other is the “entanglement exception”  which says that private conduct must comply w/ the Constitution if the government has authorized, encouraged, or facilitated the unconstitutional conduct. The cases do not fit neatly together.  There  is and element of inconsistency. There are several explainations for this inconsistency.  In part it reflects the inherent problems w/ state action; the government always has the power to regulate private behavior and there can never be a clear line for when the failure to do so constitutes state action and a constitutional violation.  Likewise, the government is involved in almost every activity.  It is difficult, if not impossible, to draw a meaningful line as to the point where the involvement is great enough to comply w/ the Constitution.  see pages 405-06.

a. The Public Functions Exception:  there is a sharp contrast to how the SC defined the public functions exception in the following two cases:  Marsh and Jackson.  Marsh is expansive in its definition and could be used to find a great deal of private conduct to be state action.  Jackson is narrow and makes it very difficult to find that private actors are performing a public function.  Two important areas where the SC has considered the public functions exception:  elections and private property used for public purposes.
Marsh v. Alabama (1946):

Whether the actor is performing a traditional government function. Issue in this case was whether the owner of a company town had the right to use state trespass laws to keep out people who wished to distribute literature on the property. Court held that, since the town was just like any other town except that it was privately owned, operation of the town was a public function. Court attached some importance to the fact that the town was that were open to the public, like a downtown shopping district. 

Opinion in this case seemed to call for a balancing test, where the constitutional rights of owners of property are balanced against the right of people to enjoy freedom of the press and of religion.

Jackson v. Metropolitian Co. (1974):

Facts.  Metropolitan Edison Co. (D), a private utility regulated by the state, terminated Jackson's (P's) electric service for nonpayment before affording P notice, hearing, and an opportunity to pay.  P sued, contending that D's action constituted state action depriving her of property without due process of law.  The lower courts dismissed P's complaint.  P appeals.

Issue.  Does termination of service by a heavily regulated private utility, using procedures permitted by state law, constitute state action?

Held.  No.  Judgment affirmed.

1)  State regulation of a private business, even if extensive and detailed, does not by itself convert private action into state action for Fourteenth Amendment purposes.  There must be a close nexus between the state and the actual activity of the regulated entity.  D's monopoly status, by itself, fails to show such a nexus.  Nor is D's service a public function, since the state has no obligation to furnish such service.  The limited notion that businesses "affected with a public interest" are state actors cannot be expanded to include private utilities.

2)  The state concededly approved D's termination procedures, but not upon consideration of a specific case.  The state's approval amounts merely to a finding that the procedures are permissible under state law.  For these reasons, D's actions cannot be considered to be state actions.

Dissenting.  The essential nature of D's service requires that D be subject to the same standards as other governmental entities.  The interests of diversity and flexibility that favor protection of private entities from constitutional standards are irrelevant in monopoly situations like D's.  Finally, the majority's opinion would appear to apply to a broad range of claimed constitutional violations by the company, including racial discrimination.

 Commentary.  The Court has refused to subject licensed entities or individuals to constitutional restraints merely because some of their activities or policies are regulated by the government.
1) Elections

Terry v. Adams:  

Whether the actor is performing a traditional government function. Here a state action was deemed to exist in the racially restrictive “pre-primary” elections held by the Jaybird Democratic Association, a group whose candidate almost always won the ensuing Democratic primary (usually unopposed). There was no majority opinion in this case but the rationale appeared to be that the state, by inaction, had permitted the unofficial pre-election to usurp the role of the official primary; seemed to be purposeful decision by the state to maintain a racially discriminatory system of elections. Justices seemed to agree that the relationship between the club practices and electoral system constituted the delegation of a public function to the Jaybird group so as to subject it to the 15th Amendment. While the state had taken no positive action, it had abdicated its responsibility of insuring a racially neutral election system and this abdication was the basis for subjecting the Jaybirds to the restrictions of the 15th Amendment.

What were “Texas’ fingerprints” in this case?

· Texas had let it go on- was acquiescing in the private action. County election officials participated b/c they were Jaybirds

2) Private Property Used for Public Purposes

Evans v. Newton (1966):

Facts.  In 1911, United States Senator Bacon willed a tract of land to the city of Macon, Georgia, for use as a park for white people only.  Eventually the city permitted black people to use it, and Newton (P) and other park managers sued to have the city removed as trustee.  Evans (D) and other black citizens intervened.  The city resigned as trustee, and the state courts approved the appointment of new trustees who pursued the segregation policy.  D appeals.

Issue.  May private property that assumes a public character be used to promote racial segregation?

Held.  No.  Judgment reversed.

a) The reach of the Fourteenth Amendment can be determined only by sifting facts and weighing circumstances.  This park originated as a private grant of private property, but it gradually acquired character as a public facility as it was maintained by the city.

b)  Once the tradition of municipal control had become firmly established, mere substitution of trustees could not instantly transfer the park from the public to the private sector.  This is especially true where, as here, the property provides a service that is essentially municipal in character.  Therefore, the park must comply with Fourteenth Amendment mandates regardless of who has title under state law.

Comment.  In Evans v. Abney, 396 U.S. 435 (1970), the Court affirmed the Georgia courts’ decisions that Senator Bacon’s will required reversion to his heirs because the terms could not be amended to strike the racial restrictions.  The dissent argued that, contrary to Shelley, this action constituted court enforcement of a racial restriction to prevent willing parties from dealing with one another.

Amalgamated Food Employees Union v. Logan Valley Plaza:  Using cases with disjunctive Holding and Reasoning.

There, the Court saw the property of a private shopping mall to resemble that of the traditional municipal business area and therefore associated with the protection of First Amendment rights.  However, this is not the modern view as seen by Hudgens

Hudgens v. National Labor Relations Board (NLRB) (1976):
Facts.  Hudgens (D), owner of a shopping mall, threatened labor picketers operating within the mall with arrest if they failed to leave the premises.  The picketers left, and the union they belonged to filed an unfair labor practice charge against D.  NLRB (P) found that D's threat violated the National Labor Relations Act.  The court of appeals affirmed, and D appeals.

Issue.  Does the right of free expression extend to union members who desire to picket a private store located within a private shopping mall?

Held.  No.  Vacated and remanded.

a)  Clearly, where private property is the functional equivalent of public property, like the company town in Marsh, the First Amendment protections apply to the use of that private property as they would if the property were public.

b)  Although under Logan Valley it would seem that a shopping mall is functionally a public place, Lloyd actually overruled that decision.  Since a shopping center does not have that municipal character, the First Amendment is inapplicable.

c)  Case remanded to determine whether P has a remedy exclusively under the National Labor Relations Act.

Dissent (Marshall, Brennan, JJ.).  A shopping center owner surrenders a considerable degree of privacy when he leases space to stores and invites the public to use his facilities.  A shopping mall does assume a significant amount of the functional attributes of public property devoted to public use.  The Logan Valley approach should be retained.

Commentary.  With Hudgens, the Court overruled Amalgamated Food Employees v. Logan Valley Plaza, 391 U.S. 308 (1968).  There, the Court saw the property of a private shopping mall to resemble that of the traditional municipal business area and therefore associated with the protection of First Amendment rights.  However, this is not the modern view as seen by Hudgens.
b. The Entanglement Exception:   under this exception, the Constitution applies if the government affirmiatively authorizes, encourages, or facilities private conduct that violates the Constitution.  The key question is what degree of government involvement is sufficient to the Constitution applicable?  Has arisen primarily in four areas:  government licensing and regulation; government subsidies; and voter initiatives permitting discrimination.
1) The Judicial and Law Enforcement Actions

Shelley v. Kraemer:  

Whether the injury caused is aggravated in a unique way by the incidents of government authority. There is a CLASH in this case between one kind of freedom and another- freedom to have a private contract enforced by the court, and freedom to own/dispose of property without racial restrictions.

The key point of this case is that when judges command private persons to take specific actions which would violate the constitution if done by the State, state action will be present in the resulting harm to constitutionally protected rights. Any court order that would enjoin the same and enforce the racially restrictive covenant would violate the 14th Amendment; the state court order would be a judicial command to the current owner- who was willing to sell to an equally willing buyer- to make a racial distinction in the sale of property. Such a command, interfering with a willing seller and a willing buyer, violates the Amendment.

Here the state legislature couldn’t pass a law like this so the Courts couldn’t force people to abide by such covenants. When a trial court becomes the instrumentality by which discriminatory action is enforced, the trial court’s actions become a state action. 

Lugar v. Edmonson Oil Co. (1982):  (prejudgment attachment) In this case a creditor had attached the debtor’s property in an ex parte proceeding, alleging that the debtor might dispose of the property to defeat creditors. The attachment writ was issued by the state clerk, and the writ was executed by the Sheriff. Court said that a private party’s joint participation with state officials in the seizure of disputed property is sufficient to characterize the party as a state actor for purposes of the 14th Amendment.

This case is distinguishable from Flagg Brothers because here, state actors (i.e. the Sheriff) were involved. 

Flagg Brothers v. Brooks (1978):  

Facts.  Brooks (P) was evicted and her possessions stored by Flagg Brothers, Inc. (D).  When P failed to pay storage charges, D threatened to sell P's possessions, pursuant to procedures established by the New York U.C.C.  P brought an action seeking damages, an injunction, and declaratory relief that the U.C.C. provision was unconstitutional.  The district court dismissed the complaint, but the court of appeals reversed, finding state involvement in D's action sufficient to invoke constitutional protections.  D appeals.

Issue.  Does a warehouseman's sale of goods entrusted to him for storage constitute state action because it is permitted by state law?

Held.  No.  Judgment reversed.

1)  P claims that the state delegated to D a power traditionally exclusively reserved to the states.  While many functions have been traditionally performed by governments, very few have been exclusively reserved to the state.  The settlement of disputes between debtors and creditors is not traditionally an exclusive public function, so D's action is not state action under this test.

2)  P also claims D's action is state action because the state has authorized and encouraged it by enacting the U.C.C.  While private action compelled by a state is properly attributable to the state, mere acquiescence by the state is insufficient.  The state has merely refused to provide P a remedy for D's private deprivation of property.  Therefore, D's action is not a state action.

Dissent (Stevens, White, Marshall, JJ.).  The question is whether a state statute which authorizes a private party to deprive a person of his property without his consent must satisfy due process requirements.  Clearly, it should.  Only permitting state delegation of exclusively sovereign functions to bring private action within constitutional bounds is inconsistent with prior decisions.  P should be permitted to challenge the state procedure permitted by state law.

Commentary.  In National Collegiate Athletic Association v. Tarkanian, 488 U.S. 179 (1988), the Court reviewed a suit brought by the former University of Nevada basketball coach.  He claimed that as a result of his firing by the University and the NCAA, his substantive and procedural due process rights had been violated.  Acknowledging that the Univerisity was in fact a state actor, the Court saw the question as not whether the University participated to a critical extent in the NCAA activities, but whether the University's actions, in compliance with the NCAA rules and recommendations, turned the NCAA conduct into state action.  The Court reversed the lower court to find that the University's compliance did not transform NCAA activity into state action.

 Edmondson v. Leesville Concrete Co. (1991):

Traditional “government function” and “government entanglement” revived.

Facts.  Edmonson (P), who is black, sued Leesville Concrete Co., Inc. (D) for personal injuries he suffered due to D's negligence.  D used two peremptory challenges to eliminate black individuals from the prospective jury.  The trial court refused P's request to have D give race-neutral explanations for the peremptory challenges.  The jury that was impaneled included 11 whites and one black.  The jury found for P, but awarded him only $18,000 out of the $90,000 of total damages due to his contributory negligence.  P appeals.  Issue.  In a civil trial, may a party use peremptory challenges to exclude jurors on the basis of their race?  Held.  No.  Judgment reversed.  

· In Batson v. Kentucky, 486 U.S. 79 (1986), the Court held that a prosecutor may not use peremptory challenges in a racially discriminatory manner.  Where a defendant shows that he is a member of a cognizable racial group, and that the prosecutor exercised peremptory challenges to remove prospective jurors of the defendant's race, then the prosecutor must offer "neutral explanations" for challenging the jurors.  However, Batson involved acts committed by a government official, and does not specifically apply to private litigants and their attorneys.

· The applicable framework for state action analysis was set forth in Lugar v. Edmondson Oil Co., 457 U.S. 922 (1982).  First, the court must ask whether the claimed constitutional deprivation resulted from the exercise of a right or privilege having its source in state authority.  If so, the court then must determine whether the private party charged with the deprivation could be described in all fairness as a state actor.

· The first part of the Lugar test is met here because peremptory challenges are created by the government (through statute or common law) and are effective only in a court of law, with the objective of permitting litigants to assist the government in the selection of an impartial jury.

· The second part of the Lugar test depends largely on the specific facts of the case.  Relevant factors include: (i) the extent to which the actor relies on governmental assistance and benefits; (ii) whether the actor is performing a traditional governmental function; and (iii) whether the injury caused is aggravated in a unique way by the incidents of governmental authority

· The peremptory challenge system simply could not exist without the overt, significant participation of the government, which creates the judicial framework.  Thus, D relied on government assistance to exercise the discriminatory challenges.  Also, D was performing a traditional function of government; i.e., the selection of a governmental body.  The entire process of determining who will serve on a jury is state action, and there is no basis for excluding the peremptory challenge procedure.  D became a government actor for the limited purpose of using peremptory challenges.

· Finally, the injury suffered by P is made more severe because the government permits it to occur within the courthouse itself.  These factors combine to satisfy the Lugar test.  On remand, the court should determine whether a prima facie case has been established according to the Batson holding.

Dissent (O'Connor, J., Rehnquist, C.J., Scalia, J.).   Not everything that happens in a courtroom is state action.   A peremptory challenge by a private litigant is fundamentally a matter of private choice and not state action.  It is an enclave of private action in a government-managed proceeding.  The factors considered by the Court are as irrelevant to this case as would be the fact that the government builds roads in a case claiming that riding a bus is state action.

Dissent (Scalia, J.).  This case will lead to preventing a criminal defendant from exercising racially based peremptory challenges.  And sometimes such challenges are used to assure, not to prevent, a racially diverse jury.  The Court's holding simply adds more complexity to the procedure of a trial instead of focusing on the merits.

Commentary.  The Court distinguished this case from Polk County v. Dodson, 454 U.S. 312 (1981), on the ground that a public defender who exercises peremptory challenges is an adversary of the government, not simply a private litigant, and so could not become a government actor even for this limited purpose.  But in Georgia v. McCollum, 112 S. Ct. 2348 (1992), the Court held that a criminal defendant may not engage in purposeful racial discrimination when exercising peremptory challenges.

2) Government Regulation:  The SC has also considered the entanglement exception in instances when the government licenses or regulates an activity.  In general, government licensing or regulating is insufficient for a finding of state action, unless there is other governmental encouraging or facilitating of unconstitutional conduct.  Yet here too, the cases are not easily reconciled.  Burton is the key case where government licensing and regulation was deemed sufficient for state action.  The underlying question is whether there is a meaningful distinction among these cases in terms of the degree of government involvement.
Burton v. Wilmington Parking Authority:

Sifting and Weighing the totality of the circumstances (no longer the approach used),

Extent to which the private actor relies on governmental assistance and benefits. In this case the Court held that a privately owned restaurant, which leased space in a government parking facility, could not refuse service to racial minorities. While the restaurant did not receive any direct aid from the government, it benefited from its location within the government facility. While there was no command or encouragement of its racially restrictive practices by the government, its location and status as a lessee of the government gave the appearance of government authorization of the practices. Even though the government and the restaurant weren’t “joint ventures”, they had a symbiotic relationship. The restaurant had sufficient contacts with the government to subject the restaurant’s activities to constitutional restraint. Very fact- based analysis- for example, US and state flags were hung over the parking garage, so people would assume that anything happening in the businesses there was state-sanctioned. (Citizen expectation). Point of this case is sift and weigh the facts. It’s almost like a sufficiency of the evidence analysis. Problem is that this approach has no precendential value- there’s a lack of consistency, and the lower courts don’t have much to guide them. 

Also note the ACQUIENSCENCE by the state government here- they could have made their lessees act in a nondiscriminatory way, but they didn’t. 

Moose Lodge:

A shift in focus to the “Nexus” and the problem of clashing Constitutional values;
Facts.  Irvis (P), who was black, was refused service by Moose Lodge No. 107 (D).  P claimed that D's action was a state action because D was licensed by the state liquor board to sell alcoholic beverages.  A three- judge district court held for P on the merits.  D appeals.  Issue.  Does state alcoholic licensing of a private club constitute sufficient state action to require that the club observe Fourteenth Amendment prohibitions against discrimination?  Held.  No.  Judgment reversed.

· A private entity is not covered by the Fourteenth Amendment when it merely receives any sort of benefit or service at all from the state, or if subject to any state regulation.  Otherwise the distinction between private and public would be meaningless.  If the impetus for the discrimination is private, state involvement must be significant to implicate constitutional standards.

· Here, the state's liquor regulation in no way fostered or encouraged racial discrimination.  However, those regulations did require that licensed clubs must adhere to their own constitutions and bylaws.  States may not use sanctions to enforce segregative rules, and P is entitled to an injunction against the enforcement of the state regulation that would require D to enforce its own discriminatory rules.

Dissenting (Marshall, Douglas, JJ.).  The state's licensing scheme includes a complex quota system.  The quota in D's area has been full for many years; no more club licenses may be issued in the city.  Since private clubs are the only places that serve liquor for significant portions of each week, the state has restricted access by blacks to liquor by granting a license to D instead of to a nondiscriminatory club.

Dissenting (Brennan, Marshall, JJ.).  The state has become an active participant in the operation of D's bar through its detailed regulatory scheme, and D should be required to observe Fourteenth Amendment standards.

Commentary.  In Roberts v. U.S. Jaycees, 468 U.S. 609 (1983), the Court rejected a constitutional challenge to a state law that, as applied, prohibited a "private" club from engaging in gender discrimination.

American Manufacturers v. Sullivan (1999):  see page 431.

3) Government Subsidies:  government financial support.  Can be used as a basis for state action.  But later decisions make it highly doubtful that subsidies, no matter how large, by themselves could justify applying the Constitution.
State Funding:  Rendall- Baker v. Korn:

Facts.  Rendell-Baker (P) was a vocational counselor at a private school that specialized in assisting students who could not complete public high school.  The school was funded primarily by the state and was subject to various state administrative regulations, including mandatory written job descriptions and personnel standards and procedures.  The state used the school to fulfill a statutory requirement to assist students needing special help.  P and five teachers were discharged by the school for supporting certain student grievances of school policies.  Ps sued under 42 U.S.C. section 1983.  The lower courts denied relief.  The Supreme Court granted certiorari.  Issue.  Does action taken by a private school used by the state to fulfill a legislative requirement constitute state action?  Held.  No.  Judgment affirmed. 

· Under Blum v. Yaretsky, 457 U.S. 991 (1982), actions by a private facility may be considered state action depending on four factors: source of funding, extent of government regulation, exclusivity of the government function, and existence of a symbiotic relationship.

· The fact that the school depended on government funds to operate is not determinative, for all private contractors that perform government contracts depend on public funds.  

· The school was subject to government regulation in some areas, but its decision to fire Ps was not compelled or even influenced by state regulation.  Even though a government committee approved hires, the decision to fire Ps was made solely by private management.

Dissenting (Marshall, Brennan, JJ.).  The school's very survival depends on the state, and the state depends on the school to perform its statutory duty.  A closer relationship between government and private enterprise is difficult to imagine

Commentary.  The current Court does not believe that constitutional principles limit the autonomy of private persons or corporations simply because governmental funding might be involved.

Blum v. Yaretesky (1982):  Medicaid patients challenging decisions by the nursing homes in which they reside to discharge or transfer patients w/o notice or an opportunity for a hearing.  The question is whether the State may be held responsible for those decisions so as to subject them to the strictures of the 14th amendment.  see p. 439

4) Initatives Encouraging Violations of Rights

State Encouragement, Reitman v. Mulkey  (1967):

Facts.  Reitman (D) refused to rent to Mulkey (P), who was black, solely because of P's race.  P sued for an injunction and damages under the California Civil Code.  D claimed that those provisions were null and void as a result of adoption of a state constitutional provision which assured persons of the right to decline to rent residential property to any person, based on personal discretion.  The trial court granted D summary judgment, but the state supreme court reversed, finding the state constitutional provision violative of the Fourteenth Amendment.  D appeals.  Issue.  Does a state constitutional provision, which mandates state neutrality in private residential discrimination matters, deny due process?  

Held.  Yes.  Judgment affirmed.

· The California Supreme Court determined that the immediate design and intent of the state constitutional provision was to repeal state laws preventing private discrimination and that the provision invalidly involved the state in racial discrimination in the housing market by effectively encouraging discrimination.

· The right to discriminate, by being included in the state constitution, would be a basic state policy.  The California Supreme Court's decision is justifiable and we affirm.

Concurrence (Douglas, J.).  Real estate brokerage is state licensed and regulated, and must be dedicated to nondiscriminatory service.

Dissent (Harlan, Black, Clark, Stewart, JJ.).  The provision merely assures state neutrality on the lease, and no more violates the Fourteenth Amendment than failure to pass anti-discrimination statutes in the first place would have.  The California court made conclusions of law, not findings of fact, and its decision does not merit the high deference accorded by the majority.  The decision will hamper efforts in other states to enact what must now appear to be unrepealable anti-discrimination statutes.

Commentary.  When examining state action, the question before the Court will always be whether a seemingly private person or entity should be subject to the restrictions of the Constitution. That decision will focus on whether or not the conduct of that privileged person or entity, which has deprived another of a constitutional right, can be attributed to a governmental action.

DeShaney v. Winnebago County Social Services Dept. (1989).

Government Action versus Government FAILURE TO ACT.

Facts.  DeShaney (P), a two-year-old child, had been the victim of child abuse by his father.  The incidents were reported to the Winnebago Department of Social Services (D), which investigated but took no action.  A year later, after P was treated at a hospital for further abuse, D required P’s father to undergo counseling and to have his girlfriend move out, but he never fully complied with these requirements.  During the next year, D’s caseworker recorded additional incidents of abuse, but took no action.  P’s father finally beat P so badly that he suffered permanent brain damage.  P sued D, claiming D had deprived him of his liberty without due process of law.  The lower courts granted judgment for D.  The Supreme Court granted certiorari.  Issue.  May the government’s failure to protect a child from his parent’s abuse constitute a violation of substantive due process?  Held.  No.  Judgment affirmed.

· Nothing in the Due Process Clause requires the state to protect the life, liberty, and property of citizens against invasion by private actors.  The clause protects people from the state; it does not require the state to protect citizens from each other.

· The Due Process Clause does not confer an affirmative right to governmental aid, even when necessary to secure life, liberty, or property interests.  Because the clause does not impose such an obligation, the state cannot be held liable under the clause for injuries that could have been avoided had the state assumed the obligation.  There is no special relationship between P and D that arose merely because D knew P was in danger.  If any such relationship is desired, the people may, through their legislatures, adopt a tort law remedy.

Dissent (Brennan, Marshall, Blackmun, JJ.).  D in effect cut off private sources of help by preempting them.  When D refused to help itself, it should not be permitted to avoid responsibility for the harm that resulted from its refusal.

 Factors for finding sufficient state action:

a.  Symbiotic relationship.

b.  authorization, endorsement, facilitation.

c.  State-sponsored monopoly on important public good.

d.  Public function (by private person).

e.  Entanglement.
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