Attack Outline – Constitutional Law – Browde – Spring 2006
COURT’S POWER
I. Does the court have the power to hear this (don’t discuss unless it really appears to be an issue)?
Marbury – court has limited Marbury capital, wielding enormous power of judicial review over the elected branches; it must be spent sparingly for the court to maintain legitimacy 


A. Does the party have standing?



1) Is irreducible constitutional minimum met (from “cases and controversies” requirement)?
a. Is there injury in fact? (Lujan)
b. Is there traceability – harm caused by the fed govt (not a 3rd party)? (Allen)
c. Can the injuries be redressed by the court? (Allen)


2) Are prudential concerns met?



a. Not raising rights of a third party?



b. Not a “generalized grievance” affecting everybody?




c. Complaint falls w/in zone of interests protected by the law?


B. Is the issue moot?



1) Is there an actual, concrete controversy btwn the parties at all stages of the litigation?


2) If not, is an exception met?

a. Ct can fashion some meaningful partial relief?
b. Voluntarily cessation of D’s conduct; he can revert at any time

c. Collateral consequences/secondary injury remains
d. Capable of repetition yet evading review (injury of inherently limited duration)
e. Class action


C. Is the issue ripe – not a speculative injury?


1) Does not hearing this case cause a real hardship to the Ps?



2) If the decision fit for judicial review? 

a. Would further factual development advance the judiciary’s ability to resolve the legal questions?

b. Final decision by agency that will enforce?


D. Is it seeking an advisory opinion? NO GOOD

E. Is it a political question – nonjusticiable?


1) Demonstrable, textual commitment of the issue to another branch of govt



2) Absence of judicially manageable standards 

F. If the court will be violating stare decisis, is the precedent:



1) Unworkable (like Usery)?



2) No detrimental reliance (baseball=business)?



3) No more than remnant of abandoned doctrine (Hamer)?


4) Facts have changed (Hicks)?



5) Not necessary to maintain judicial legitimacy?


6) Fully briefed on that point? Based on narrowest of margins?
FEDERAL STATUTE
I. Does Congress have the power to do what it’s trying to do?

Basic premise: The federal government is a government of limited and enumerated powers; BUT if end is legitimate, Congress may use any means not prohibited to accomplish it.

A. Commerce Clause Power
1) Is Congress regulating a:
a. Channel of commerce (highway, river, airway)?

b. Instrumentality, person, or thing in commerce (trucks, ships, planes)?
c. Activity with a substantial effect on interstate commerce?

2) If regulating intrastate activity that has substantial effect on commerce, is activity economic or non-economic?
a. Economic (production, distribution, consumption of commodities; materials traveled in commerce)


i.   Aggregation applies


ii.  Congressional findings helpful


iii. Rational basis test; deference to Congress


iv. (But Raich dissent – “commercial”)


b. Non-economic

i. Is it an area traditionally left to states (or does it need a national solution)?
ii. Findings of Congress carry much less weight (Morrison)
iii. Is there a jurisdictional hook (Bass)?
iv. Would a comprehensive federal regulatory scheme (ultimately regulating commerce) be undercut if this activity is not regulated?





McCullough – necessary means to achieve legitimate end

B. Tax and Spend Power – Dole test
1) Is the spending for the general welfare (defer to Congress)?
2) Are the conditions attached clear and unambiguous (so state can make informed choice to comply or reject funds)?

3) Is the spending reasonably related to a federal interest (e.g. interstate hwy safety)?

4) Is Congress trying to induce the states to do something unconstitutional? 

5) Possible fifth question: is amount of loss to the states small enough not to be coercive? 


C. §5 of the 14th (and §2 of the 15th) Amendment Power
1) Is it a constitutional problem? (Identify the right being protected – TN v. Lane)
a. Are violations alleged against group to which the COURT has given constitutional protection?



i. Race – always; gender, access to courts – yes; age, disability – no

b. Congress can only remediate or prevent injuries to rights courts have defined; it cannot expand on rights

2) Is there evidence of a history/pattern of violations by the state or state entities?

3) Is the remedy congruent and proportional?


a. Narrowly targeted to states where problem exists?


b. Big stick may be used only to solve big problem
II. Even if Congress has the power to enact this law, is there an external constraint on its doing so?


A. 10th Amendment


1) Is the federal law one of general applicability?



a. If yes, then the political process is the check (Garcia)




b. States may be regulated as proprietors, not as sovereigns (Reno)



2) Does the law clearly intend to apply to states as states?



3) Does the federal law commandeer the state legislature (NY v. US) or the state executive 

   (Printz)?


B. 11th Amendment

1) Is Congress trying to authorize private suits by individuals against the states for damages?
a. Is the fed govt itself suing the states, or has state waived SI? No problem.
b. Is it a prospective injunctive suit against a state official? No problem – Ex Parte Young fiction
2) Did Congress make its intent to abrogate state SI “unmistakably clear”?
3) Did it do so under valid authority?

a. Not Art I (Seminole Tribe)



i. Except Bankruptcy – Katz

b. §5 of the 14th b/c it was explicitly intended to limit states 

C. Separation of Powers
1) No hermetic seal btwn the branches – workable govt – “separateness but interdependence, autonomy but reciprocity” 
2) Formalist inquiry: does the Constitution allow THAT branch to use THAT category of power? (Youngstown majority, Bowsher, Clinton)

a. Also: does act violate constitutional process (bicameralism & presentment)?
3) Functionalist inquiry: (Youngstown concurrence; Morrison, Misretta)
a. Is there a genuine threat of encroachment or aggrandizement of one branch at the expense of the others? (or is it an acceptable accommodation for workable govt?)
b. Three-zone inquiry for executive actions
i. Exec acts w/ Congressional authority; presumed Constitutional

ii. Exec acts in Congress’s silence; twilight zone

iii. Exec acts contrary to Congress; claim of pwr must be scrutinized w/ caution; equilibrium of the balance of pwrs at stake 


3) Common problems




a. Legislature encroaches on Executive (or Judiciary)
i. Appointments and removal power – Bowsher, Morrison
ii. Nondelegation – Congress can’t delegate its law-making pwr to exec agencies (but “intelligible principle) 
iii. Constitutional procedural requirements – Chada, Clinton 

(b/c Marbury – would allow legis to change constitution) 
iv. Encroachment on Judiciary – Misretta 




b. Executive encroaches on Legislative or Judiciary




i. Exec authority = inherent in constitution, or executing act of Congress





ii. Youngstown; Rasul; Hamdi


Should the court intervene? It must to protect the constitutional structure; essential to 


preserve the guarantee of freedom (Kennedy in Lopez).
STATE STATUTE
I. Is there a constitutional limit on the state’s exercise of its authority?

States have police powers to act for the general welfare, but the supremacy clause of the Constitution means the federal government can overrule them.

Express Limitations


A. Bill of Rights



1) Have been incorporated through the 14th Amendment to apply to the states

B. Contracts Clause (Purpose = economic stability)


1) Is it an existing (not speculative) contract btwn private parties or is the state a party to it?



a. If state = party, court applies heightened scrutiny, more likely to find problem (US 


    Trust v. NJ)


2) If btwn private parties, apply ERG v. KS test:



a. Is there substantial impairment of contract?




i.  Esp. investor-backed expectations





ii. Highly regulated mkt implies expectation of state interference=




b. Is it for a significant and legitimate public purpose (health, safety, welfare)?




c. Is it reasonable/appropriate? (Defer to the legislature UNLESS state’s a party)

C. Takings Clause

1) Is it for a public use?
a. Broad interpretation – including economic revitalization in Kelo

b. But must not be transfer from private A to private B w/o public purpose (no pretextual transfers)
2) What kind of taking is it?

a. Actual physical taking – per se (Loretto)
b. Destruction of all economically viable use of land – per se (Lucas)
c. Regulatory taking I – Penn Central; balancing test
i. Economic impact of the restriction (esp investor-backed expectations)?
ii. Character of the govt action (how close to physical possession)?

iii. Does the action promote the general welfare (“reciprocity of advantage” – not A to B)?
d. Regulatory taking II – land-use conditions (Nollan/Dolan)

i. Sufficient nexus btwn govt’s legit goal and the condition?

ii. Rough proportionality in nature and extent of proposed impact?
3) If violation, remedy is just compensation (measured by loss to owner, not gain to state), not striking down the law


D. Privileges & Immunities (Purpose = bind nation together)
1) Citizen, not alien or corp?

2) Does the state law treat state citizens differently from non-citizens?
3) Does the discrimination involve a privilege or immunity of citizenship – a fundamental right bearing upon the vitality of the nation as a single entity?

a. E.g. practice trade, own/dispose of property, access to cts (but not elk hunting)

4) If so, then:


a. Are non-citizens a peculiar source of the evil the law addresses?


b. Are there no less discriminatory alternatives?



5) 14th Amendment P&I – Right of personal mobility (Saenz)
a. Right to become a resident, treated like all other residents (no degrees of citizenship)
Implicit Limitations


E. Dormant Commerce Clause (Purpose = prevent trade wars, econ balkanization) 
1) Does a federal law already regulate the activity the state is trying to regulate? If yes, then go to preemption analysis.
2) Is it discriminatory toward out-of-state commerce, either facially or in effect?
3) If yes, per se invalid unless meets ME v. Taylor exception

a. Serves important local purpose


b. No less discriminatory means available
4) If not discriminatory, does it pass the Pike balancing test?

b. Balance burden on commerce against legitimate local interest (any less burdensome alternatives?)
c. If burden heavier than benefit, it violates DCC EVEN THOUGH it’s nondiscriminatory

5) Is state acting as a market participant?

a. State free to choose who to sell/buy to


b. But it may not regulate upstream/downstream transactions 

c. And no hoarding natural resources! 


d. Even if good under DCC, analyze for P&I problems
6) Is state law tax on commerce? (Complete Auto Transit test)

a. Substantial nexus w/ activity in taxing state?

b. Fairly apportioned (btwn states)?

c. Non-discriminatory?
7) Subsidy combined with a tax/fee? West-Lynn analysis

8) BUT DID CONGRESS CONSENT?

a. Has to be clear and unambiguous

F. Federal Preemption



1) Does federal law expressly pre-empt state from regulating the activity?
a. If so, what is the scope of the regulation? Does state activity fall w/in it?
b. If outside scope, go through implied preemption analysis


2) Is there implied pre-emption of the state law?




a. Occupation of the field?




i. Pervasive nature of federal regulation?





ii. Area of overwhelming national concern?




b. Conflict?





i.  Inherent – can’t do both?





ii. Objective – state law undermines federal objectives?




McCullough – fed has limited powers, but is plenary/supreme w/in them
TEXT, INTENT/PURPOSE, PRECEDENT, STRUCTURE, CONSEQUENCES


