Outline – Civil Procedure – Occhialino – Spring 2006

FORUM SELECTION
I. Subject Matter Jurisdiction (SMJ)

A. Overview

1) Definition – the power to decide a particular type of dispute

2) Source – constitution and enacting statutes 

3) General vs. Limited jurisdiction
a. General: capable of hearing any kind of claim between disputing parties, unless there is a specific, valid legal authority that bars them from hearing particular kinds of cases
b. Limited/inferior courts – can only hear cases specifically authorized by the statutes that create those courts 

4) Concurrent vs. Exclusive jurisdiction

a. Concurrent is the default; unless specified, state courts have concurrent jurisdiction over everything federal courts have jurisdiction over

b. Exception is where Congress specifically grants exclusive jurisdiction to the feds (e.g. patent cases)
5) Parties may NOT confer SMJ on a court that lacks it 

6) SMJ may not be waived (unlike governmental immunity) 
7) An objection that a court lacks SMJ may be brought at ANY time by ANY party or the judge

a. If successful, the case is thrown out

· Dudley v. Mayhew [Patent for heating stoves] – Case brought in NY state court; D promised not to raise SMJ but broke his word. Held: only Fed courts have SMJ over patent cases. Parties may NOT confer SMJ on a court that lacks it. 

B. State Courts
1) New Mexico’s courts
a. State Supreme Court (Santa Fe)

i. Constitutionally created

b. State courts of appeals (Albuquerque & Santa Fe)

i. Constitutionally created

c. District Courts (13 districts statewide)

i. Constitutionally created

ii. General jurisdiction; original jurisdiction over any case not constitutionally excepted 
iii. Most have many divisions; each judge is one division

iv. If they want, they can informally appoint different divisions to hear different kinds of cases; this does NOT deprive the other divisions of the POWER to hear those cases

d. Metro & Magistrate courts 

i. Created by legislative acts

ii. Only hear certain kinds of cases, <$10,000

iii. B/c Dist Cts are General, they have concurrent SMJ 
· In re Arnall [Mom’s parental rights terminated; violated due process] – Issue: does the District Ct, not just the Children’s Division, have jurisdiction over kiddie cases? Yes, b/c the NM Constitution gives New Mexico Dist Cts “original jurisdiction in all matters” not constitutionally excepted. The NM legislature may not impose restrictions. 

C. Federal Courts

1) All Federal Courts are courts of limited jurisdiction 
a. Nine heads under which cases may be brought in fed courts (Art III, § 2)
2) Constitution vests judicial power in Supreme Court and in “such inferior courts as Congress may establish”; Congress creates the lower courts, so Congress can limit them

a. Just because something fits in the 9 constitutional categories doesn’t mean lower federal courts will have jurisdiction 

b. Technically, the Constitution says Congress is permitted to limit the appellate jurisdiction of the Supreme Court; but it’s controversial 

3) Two most important categories (of the nine)

a. Federal question: all cases “arising under this Constitution, the Laws of the U.S., and Treaties”

b. Diversity jurisdiction: between citizens of different states; or between citizens of a states and foreign citizens 

i. Federal law limits to >$75,000; one P may aggregate claims, but claims of multiple Ps may not be aggregated
ii. Diversity must be COMPLETE (no D may share domicile w/ any P)
4) In determining citizenship for diversity jurisdiction
a. Human person – domicile; true, fixed, and permanent home; intent of returning

b. Corporation – citizen of both the state of incorporation and state of principal place of business
· Sheldon v. Sill [Assignment of mortgage from MI-MI to MI-NY] – Congress, not the Constitution, created federal district courts (Constitution simply permitted them to do so). Therefore, Congress may impose restrictions on what they may hear – it does not have to let them hear all nine heads, or even all possible cases under any one head. 

II. Personal Jurisdiction

A. The court’s power over the parties
1) Is there sufficient connection to justify binding the defendant to the court’s judgment?

2) P submits to the court by filing there
3) Unlike SMJ, D may waive PJ
a. If D fails to object to PJ in initial answer or in pre-answer motion, D waives the defense (implied consent by failure to complain)

b. RULE 12 (b): When D is served with a complaint and wants to assert the defense of lack of PJ, D can either file a motion to dismiss for lack of PJ or put it in answer (putting lack of PJ in answer is a longer process and will not be heard right away)

c. P and D file affidavits in support of their contentions

d. Ct has discretion to decide whether to hold hearing
4) RULE 4(K)(1) Federal courts determine PJ based on whether the state in which they sit would have PJ (unless a federal statute overrides)

5) General vs. Specific jurisdiction – pwr to sue in forum for cause of action arising anywhere vs. just c/a arising in the forum

B. Traditional Pennoyer PJ

1) In personam – power over a human or corporation

a. Judgment based on this may be taken to other states to get full recovery under full faith and credit

2) In rem – power over property

a. Judgment limited to amount of property in forum state

· Pennoyer v. Neff [M v. N for attny’s fees; N didn’t show – default judgment for M; N granted land in OR by US govt; M had it seized; M bought & sold to P; N v. P to get land back] –  Pennoyer Pwr Principles:    


                PRINCIPLE 1 (affirmative): Every state possesses exclusive jurisdiction over persons and property w/in its territory.                PRINCIPLE 2 (negative): No state can exercise direct jurisdiction over persons or property w/out its territory.        Dicta: status cases (e.g. divorce) against non-residents okay; states may require corps to appoint agents 
3) Based on Pennoyer Power Principles of territorial sovereignty

a. Original limit on PJ = “Full faith & credit” clause; no credit required if first ct didn’t have PJ (but didn’t protect individuals w/in states)
b. 14th Amendment Due Process requirement – protecting individuals from states
c. So why is the protection of individual rights based on principles of state sovereignty???

4) Humans

a. Service of process in the state (“found/present and served”) – GOLD STANDARD
· Grace v. MacArthur [Served in plane over Pine Bluff] – Service of process in plane over state territory is valid; state sovereignty extends to airspace. Open question as to how far above the ground this extends…
i. Limits to Gold Std

· Inducing D to enter jurisdiction by fraud = invalid

· Inveigling or enticing person by fraud and deceit, actual or legal, or by trick or device

· But service still good if D just in territory involuntarily, not through trick (?)
b. Domicile in state

i. Fixed, permanent home

ii. PRESENCE + INTENT TO REMAIN in the state indefinitely; both present at the same time

1) Intent determined by manifestations, indicia (like bank account, driver’s license, car/voting registration)

iii. Differentiate from mere residence or habitation

iv. Three types:

1) By choice

2) By origin – domicile of parents

3) By operation of law – e.g. parents move w/ child to new state, child’s domicile transfers

· Bell v. Bell [NV divorce] – Domicile NOT dependent upon continuous presence in the state; domicile alone sufficient to bring absent D w/in state’s jurisdiction provided that the substituted service reasonably calculated to give D actual notice of the proceedings and the opportunity to be heard. established when D rented an apartment, opened a checking account, changed car registration, and got car insurance as well as storing a car despite foreign employment.
c. Appearance in court (consent)

i. D may make special appearance solely to challenge jurisdiction (Rule ??)

d. Appointment of an agent to receive service (consent)
i. Rule 4(e) – allows service on appointed agent
ii. Weinberg rule: appointment of an agent specified within a clause of a contract is sufficient to establish PJ where the agent promptly forwarded service to the Ds
· Cognovit notes violate due process, so not okay

iii. Deeming consent – agent may be appointed by statute
· Legal fiction to make the old category work

· NM has Hess-style statute 

· Nat’l Equipment Rental v. Szukhent [Florence Weinberg agent for the MI farmers] – Contract btwn Rental Co. and farmers included clause appointing Florence as the agent; PJ was valid. Dissent noted drafting problems: 1) contract should have explicit provision stating that agent will immediately forward service; 2) conflict of interest should be avoided; 3) have proof farmers understood (e.g. initial each paragraph). 
· Hess v. Pawloski [Driving in Massachusetts deems consent] – MA statute appoints agent for every non-resident who drives in the state; allows service ONLY for suits arising out of accident or collision on MA road (specific, not general jurisdiction). State trying to stretch traditional PJ category to make it work in the world of automobiles and interstate hwys. 
e. In rem/Quasi in rem (rem = real or personal property)
i. Requirements:

1) D must own property in the state 
2) At the time of the lawsuit AND
3) It must be Attached at the commencement of the lawsuit (demonstrate state pwr over it) AND
4) Notice must be given (notice by publication is sufficient here)
ii. Judgment limited to value of property in state

5) Corporations
a. State of incorporation (analogous to domicile)
i. Domestic = inc in this state

ii. Foreign = inc in another state

b. Registered to do business in the state – agent appointed as condition of registration (analogous to consent)
i. NM law grants general jurisdiction PJ; if corp. registered here, it can be sued here for cause arising ANYWHERE (not all states do this)
ii. Businesses may also UN-register

· Werner v. Wal-Mart [NM resident sued Wal-Mart over incident occurring in GA] – Registering in NM = consent to be sued there for any cause of action, no matter where it arises.
c. Doing business in the state (analogous to served in state)
i. General guidelines (no bright-line test):
· systematic, continuous, regular activities

· not casual or occasional

· with a fair measure of permanence and continuity
· established course of business
· resulting in goods moving in/out of state

ii. How determine whether this is occurring? 
1) Ask them – but they’re not required to answer

2) Hire a PI and find out

3) File suit and use discovery

iii. NM statute lists activities insufficient to constitute doing business 
· Tauza v. Susquehanna Coal Co. [PA corp has NY branch office] – P could’ve attached property, but wasn’t much in NY. Instead, activities (office, salesmen, staff, bank accounts) in state sufficient to constitute doing business, even though transactions/contracts had to go through PA. 
· Helicopteros Nacionales de Columbia v. Hall [Columbian plane crashes in Peru working for TX shell corp.] – Was Helicol DB in TX? It got $ from TX; CEO went there to negotiate contract; bought $4 mil of helicopters; pilots trained there – but ct found not systematic/continuous enough. *Tauza DB = still good to get GENERAL JURISDICTION, but not met here.*  P stipulated that cause did NOT “arise from” D’s contacts w/ TX; this was a mistake b/c then the ct evaluated the amount of contacts in light of an “unrelated” cause, and found them insufficient. Ct discussed new category of “related to.” How many contacts in state needed before able to sue for unrelated c/a?

[image: image1]

The less related the c/a is to the contacts, the more contacts are needed for jurisdiction. 

Under NM-style LAS, c/a must arise from; Penoyer DB will get general jurisdiction w/ 
many contacts; but there’s no way to get PJ with “relates to.”

C. Modern International Shoe PJ

· International Shoe v. WA [Salesmen only have 1 shoe of each pair, but WA wants tax $$ anyway] – WA cts found Shoe was “doing business” under Tauza, but S.Ct. created new rule instead, if he be not present: “minimum contacts such that that suit does not offend traditional notions of fair play and substantial justice.” Black dissent: new std too subjective.
1) Due Process is satisfied by Minimum Contact + Fairness and Justice
a. “If he be not present, D must have certain minimum contacts with the forum such that the maintenance of the suit does not offend traditional notions of fair play and  substantial justice.”
b. Need for change b/c economic & technological changes, modern transport, small world, etc. 
c. Applies to both humans and corporations 

d. Test is not mechanical/quantitative
i. Quality of contacts, not just quantity – “substantial connection” (McGee)
ii. Purposeful availment of privilege of conducting activities in state; invokes benefits and protections of laws (Shoe, Hanson)
iii. Unilateral act of plaintiff = insufficient (Hanson)
iv. Consider inconvenience to D

v. State’s interest in suit (McGee)
e. If cause of action arises from contact, fewer contacts necessary to meet MC/FJ; if cause does not arise from contacts, more contacts needed 
· McGee v. International Life Ins. [TX Co. renewed 1 CA policy] – B/c cause of action arose from the contact, one contact was sufficient. D received benefit of CA laws (it could’ve sued P there over the contract) and CA has interest in the case.
· Hanson v. Denckla [Dora Donner moves to FL, trust in DE] – FL does not have PJ b/c no purposeful availment, and unilateral act of P in moving there. (One could argue benefits b/c FL resident paying for trust…) Fairness not enough w/o minimum contacts; “territorial limitations” on state pwr remain. 
· Gray v. American Radiator [One-valve case] – D made valve in OH; added to water heater in PA; heater exploded in IL. IL has PJ over D b/c cause of action arises from contact (specific jurisdiction); “reasonable inference” that substantial use and consumption in state (infer many valves); since corp elected to sell products for ultimate use in another state (stream of interstate commerce), it is not unjust to hold it answerable there for damage caused by defects in those products.
2) Long-arm statutes (LAS)
a. States not required to exercise PJ to the extent of the new limits
i. RI-type statute takes all DP
· Is there Pennoyer PJ?

· Is there DP=MC/FJ? (first must find contacts; then determine whether fairness met)
ii. NM-type statute takes only specific categories (and may, therefore, be unconstitutional…)
· Is there Pennoyer PJ?

· Is act enumerated in LAS?

· Does cause of action arise from act? 
· Is there DP=MC/FJ?

b. NMSA 38-1-16 
i. Act in NM: Any person, whether or not citizen; in person or through an agent:

1) Transacts any business in NM

2) Operates motor vehicles on NM hwy

3) Commits tortious act in NM

4) Contracts to insure any person, property or risk in NM (at time of contracting)

5) For divorce, separation, lives in marriage in NM; for child support, property settlements, one party in marriage lives in NM

6) NMSA 40-6A-201 – Additional LAS for child support, paternity cases (p. 89)

ii. Cause of action must arise from acts enumerated in LAS (fewer contacts needed, but must be closer)
iii. Must meet requirements of DP (MC/FJ)
c. Transaction of Any Business in NM (TAB-ing)

i. Fewer contacts (as few as one) than DB (“doing business”), but cause of action must arise from
ii. Pelton factor test (balance the factors)
· Who initiated the transaction? (CABA interpreted as “where” initiated)

· Where was the transaction entered into? (CABA interpreted as where “heart of transaction” was)

· Where was performance to take place? (CABA interpreted as where D’s performance was to take place)

iii. ***But remember TAB = MC/FJ according to CABA***
· CABA v. Mustang Software [Ct held no TAB-ing; “dead wrong”] – Many contacts, but no TAB-ing b/c although Ds initiated transaction, they didn’t do so in NM, but in CA; although contract was signed in NM, “heart” of transaction was CA; and although P’s were to perform in NM, D’s were to pay them from CA. 

       



                       (1) Could’ve used Pennoyer “doing business” to get general jurisdiction PJ (Mustang sells stuff in NM).

            (2) Could’ve tried arguing “tortious interference w/ contractual rights,” w/ injury in NM.



          (3) Could’ve appointed agent for service of process in NM in the contract. 
d. “In person or through an agent”

i. Three ways a D who is not acting in NM may still be subject to NM LAS
· Someone acts as agent on principal’s behalf
· Principal is in conspiracy (agreement to accomplish unlawful purpose or lawful purpose by unlawful means; may be established by circumstantial evidence) with someone acting in NM (b/c conspirators are each other’s agents; knowledge + voluntary participation = MC)

· Subsidiary (corporation owned by other corporation) of principal acts in NM

ii. Agent = one authorized to act on another’s behalf and under his control (burden on P to prove agency)
· Retention of control by principal

· Delegation of specific duties

· Sanchez v. Church of Scientology. [Management classes scam] – No Pennoyer PJ; Ps argued Church TAB-ed through agent b/c Sterling, who recommended classes to them, TAB-ed here. Ct found Ps had not met their burden of proving agency (should’ve done discovery).
e. Tortious Act in NM

i. Tort occurs where “last act necessary for liability” takes place – usually where the injury occurs.
· Maybe someday this will be expanded to include place where negligence occurs; for now, Roberts interpreted as limiting to place of injury

ii. Not sufficient that acts outside NM lead to “financial injury” in NM
iii. ?Tarango here or no?
· Roberts v. Piper [Plane crash in NM] – Tort occurs where “last act necessary for liability” takes place – usually where the injury occurs.
f. Cause of Action must Arise From

i. D’s contact with the state must be DIRECTLY CONNECTED to the cause of action.
· Campos v. Edwin K. Williams [Franchisee commits tort in NM] – No NM PJ over franchisor for franchisee’s tortious act in NM b/c the tort did not “arise from” that franchise; in fact, franchisor explicitly excluded tax prep activities of franchisee, which were what led to tort. Contract also carefully drafted to denote franchisee as “independent contractor” to avoid questions of agency. 
3) Minimum Contacts, Fairness & Justice: the “tastes great, less filling” debate

a. Everyone agrees on need for FJ – so if that’s not present, then debate over MC is irrelevant 
b. White’s majority view: MC necessary, state sovereignty still matters

c. Brennan’s dissent: DP protects individuals, not states

· WorldWide Volkswagon v. Woodson [Car bought in NY explodes in OK] – WWVW was regional distributor, sold car in NY; OK Ct held it liable on stream of commerce theory. S.Ct. overturned (5-4) b/c lack of MC. Brennan dissented; Marshall dissented separately.   
	White
	Brennan
	Marshall

	(1) Look for MC; MC prerequisite b/c states are sovereigns
· Purposeful availment

· Seek benefits of forum

· Not unilateral act of P

· Stream of commerce alone not enough; but stream PLUS can be:

(1) Advertising in forum;

(2) establishing channels for regular advice to customers in forum;  

(3) designing product for specific market in forum; 

(4) marketing product through distributor who’s agreed to be sales agent in forum
If no MC, then STOP!
(2) If yes, then consider FJ 
· Burden on D
· State’s interest

· P’s interest

· Judicial efficiency interest
· Substantive policies 
	 (1) FJ: 
· Burden on D

· State’s interest

· P’s interest

· Judicial efficiency interest

· Substantive policies 

(2) MC: not a prerequisite; one way of finding fairness

· Stream of commerce

· Purposefully directed acts at citizen


	(1) Effects Test
· Knowingly causing effects in other states, and benefiting from ability to cause those effects 


***On exam, analyze both ways: (1) must have MC, (2) FJ alone is enough.
4) How do we satisfy Minimum Contacts?

a. Goals of MC

i. Protect D from inconvenient forum

ii. Protect state sovereignty from intrusions by other states (carryover from Pennoyer – MC not abandonment of sovereignty, but its personification)

b. Foreseeability of product reaching market not enough; must have forseeability of being haled into court 

c. White:

i. Purposeful availment of privileges of conducting activities in state
ii. Seek benefits of forum

iii. Efforts to serve, directly or indirectly, the market for its product in other states; Expectation that products will be purchased in other states

iv. Not unilateral act of P

v. Financial benefits w/o more is insufficient

vi. Mere fact that product may travel to another state, cause injury there, is not sufficient

d. Brennan:

i. MC nice, but not necessary; a forum state’s sufficient interest in the litigation OR sufficient contacts with the defendant, satisfies due process 
ii. Any contact is enough
iii. Stream of commerce

iv. Act purposefully directed at resident of state

e. Marshall – effects test
5) How do we satisfy Fairness & Justice?

a. ***Burden on D – most important factor

i. Expense, convenience, etc.

b. State’s interest in the dispute


i. E.g. keep hwys safe, protect residents, etc.

c. P’s interest in convenient, effective relief

d. Interstate judicial system’s interest in efficient resolution of disputes

e. Shared interest of the states in furthering fundamental substantive policies

i. Look to whatever policies underlie the law at hand (e.g. family law, contract law, etc – what are those laws seeking to accomplish?)

ii. Kulko – promote family relationships 



6) Applying WWVW:

· Roberts v. Piper II [Plane crash in NM] – Applied White’s view: mere foreseeability that product may cause harm elsewhere not sufficient. Sale of fuel by D1 in NV not a MC in NM. But soliciting business in NM, working for NM residents = MC. Once LAS met, ALL acts of D in state are fair game to find MC, not just the ones related to the cause of action. (Again, WHY wasn’t there enough in CABA???)
· Keeton v. Hustler [Libel action brought in NH] – Would probably qualify under DB. Qualified under LAS (tortious act in state, cause arises from). DP good b/c Hustler had continuously and deliberately exploited the NH market; fairness met b/c state had strong interest, efficiency interest, etc. 
· Calder v. Jones [Nat’l Enquirer story harms Californian] – Applied the effects test – benefiting from knowingly causing effects in CA; acts purposefully directed at CA. Suit against writer/editor analogized to valve maker in Gray.
8) Practical concerns

a. Policy concerns 
i. E.g. Kulko
ii. NM’s statute claiming PJ over person whose children live here = unconstitutional under Kulko

· Kulko v. Superior Ct. [Dad “shipped goods” into CA] – Ct seems to say that there are no MC b/c it’s not fair; no need to get into MC debate if FJ not met. High burden on D, state has interest but its met by participation in Uniform Reciprocal Enforcement of Child Support Act (URESA) agreement w/ NY; want to foster policies of continuing relationship w/ both parents, family harmony. 
b. Modern business

i. Inescapable fact of modern commercial life that substantial amount of business transacted solely by mail/wire communications across state lines, obviating need for physical presence w/in a state in which business is conducted

· Burger King v. Rudzewicz [BK sought to sue MI franchisee in FL] – Contract alone not enough, BUT this contract had substantial connection to FL, franchisee knew FL was heavily and continuously involved; MC = D purposefully directed activities at residents of the forum and the litigation arises out of or relates to those activities (Brennan opinion). FJ = once there’s an MC, D must make compelling case that PJ would be unreasonable. *****This whole case could have been avoided if the Burger King lawyer had put into the franchise agreement a “consent to jurisdiction” or an “appointment of an agent” clause giving Florida personal jurisdiction over R and his partner. The Florence Weinberg solution.
c. Global economy

i. In Ashai, FJ becomes “reasonableness,” but same 5 factors applied

ii. To get international enforcement of judgment, need bilateral treaty, comity (like full faith & credit, only more discretionary), or property in US to attach 

· Asahi Metal v. Superior Ct. [Motorcycle accident settled; left Taiwanese Co. suing Japanese one for indemnity in CA court] – Eight judges agreed that FJ necessary, and not met here (burden on D, etc.). Four judges (w/ Brennan) held stream of commerce enough for MC. Four judges held stream of commerce PLUS more would be enough (no MC here):


         (1) Advertising in forum; 



          (2) establishing channels for regular advice to customers in forum;  






         (3) designing product for specific market in forum;  
          (4) marketing product through distributor who’s agreed to be sales agent in forum


9) In personam jurisdiction in cyberspace

· Zippo Mfg. v. Zippo.com [PJ in PA okay b/c Zippo.com entered into contracts w/ PA residents] – Sliding scale: passive posting = no PJ; contracts/exchange of $$ and info = PJ (definitely specific, maybe general if DB); some interactivity = no DB, but maybe PJ. Categories difficult to apply.

· Origins Nat’l Resources v. Kotler [Santa Fe trademark suit] – PJ rules apply to cyberspace (don’t need whole new scheme). NM LAS met (tortious act – although didn’t injury occur in NY where company owned?). Ct found no FJ; no MC b/c no purposeful availment.
III. In Rem Jurisdiction


A. Quasi vs. True in Rem
1) True in Rem: the property seized is actually the subject of the litigation

2) Quasi in rem: the property is just used to get jurisdiction over the person in a matter unrelated to the property 

3) Why do we care? B/c true in rem more likely to meet MC/FJ


B. Traditional Requirements:

1) D must own property in the state 
2) At the time of the lawsuit AND
3) It must be Attached at the commencement of the lawsuit AND
4) Notice must be given (notice by publication is sufficient here)

C. Legal fictions stretched in rem jurisdiction – includes debt, insurance policy
·  Harris v. Balk [Debt is rem, and everywhere that Harris goes…] – E wants to sue B in MD, B in NC, H owes B $$ and goes to MD, E attaches the debt. Held: the debt is a rem, and PJ is valid (up to amount H owed B).
· Siro v. American Express [Travelers checks] – P’s lawyer bought AmEx travelers checks from a bank in CT, creating a debt to AmEx in CT. This debt was then attached. Held: PJ good.
· Seider v. Roth [Insurance policy] – P from NY; accident in CA w/D of CA. D has an insurance policy from a NY firm, and the firm will owe him money IF he loses. That “quasi debt” is held to be a rem, and PJ works. 
D. MC/FJ analysis applies backwards to in rem PJ

1) FJ can be undermined by perpetuation of ancient forms just as much as by new procedures

2) Presence of property in state is a contact
a. Benefit from state protection of the property
b. State’s interest in insuring marketability of the property, providing procedure for peaceful resolution of disputes

c. Important records/witnesses in the state

3) True in rem will most likely meet MC/FJ

a. Also where absentee owner but c/a arises out of ownership (e.g. injury on the property)
· Shaffer v. Heitner [Shares in DE corp as DE assets] – P argued: 1) Shares are an asset of D; 2) Corp’s assets located where corp located (DE); 3) Thus D’s assets are in DE; 4) Therefore, D’s shares can be attached in DE. Ct disagreed, held that quasi in rem MUST meet DP MC/FJ. 



  NOTE: DE responded w/ Hess statute, deeming consent for directors of DE corps for c/a arising from acts as director. 
E. What about the other traditional bases of jurisdiction? 
1) Gold standard = still gold, affirmed in Burnham 

2) Marshall in Shoe: “ALL assertions of state-court jurisdiction must be evaluated according to the standards set forth in Shoe and its progeny” 

3) Scalia (like Black in Shoe, FJ too subjective):  “For new procedures, hitherto unknown, the DP clause requires analysis to determine whether FJ met” but not the traditional methods (they meet traditional notions of fair play inherently b/c they ARE traditional)
· Burnham v. Superior Ct CA [NJ man served w/ divorce papers while in CA to visit kids] – D voluntarily entered the state. Shoe only applies where D “be not present.” Gold std immune from FJ analysis. 

IV. Venue
A. Choice among forums
1) If a court system has SMJ and PJ, where in that system may the suit be brought?

B. Transitory v. Local
1) transitory – many possible forums; wherever SMJ, PJ, and Venue good

2) local – dealing w/ land, venue only proper where land is
C. New Mexico – 38-3-1

1) Proper Venue where:

a) either plaintiff or defendant or any one of them resides;
b) county where c/a originated;
c) county in which the contract, subject of c/a, made;

d) where defendant or plaintiff can be found;

e) for criminal act which leads to civil liability: where offense was committed or where D found or where plaintiff resides;

f) for land, where land is situated, if located in more than one county and is contiguous, then any lands where portion situated;

g) trespass where the land is located;

h) suits against transients and nonresidents = venue anywhere (except foreign corporations, which will be sued where have agent for process or where contract was made or to be performed, or where the action originated, indebtedness incurred or where statutory agent resides);

i) state officers in county where offices located, except state educational employees who are sued where principal office of state educational institution is located or county where plaintiff resides.
D. Federal – USC §1391

1) 

E. Venue and SMJ
1) Unlike SMJ, venue is waivable 

2) Rule 12b – Venue question must be raised in pre-answer motion or answer; if not raised there, it is waived 
a. Can make only one motion, but can raise multiple defenses

i. assertions and denials

ii. affirmative defenses

iii. procedural defenses

b. Even local actions may be brought in other venues if that defense is not raised 
3) Venue is NOT SMJ; NM venue statute cannot limit the jurisdiction of other NM dist cts, b/c those courts are of general jurisdiction under the constitution
· Kalosha v. Novick [Russian immigrant leaves Lea Cty land to siblings] – D didn’t raise issue of improper venue in pre-answer motion or answer, therefore it was waived.  

F. Consequences of improper Venue

1) If suit filed in improper venue, and D raises issue, the suit dismissed w/o prejudice – P may re-file in proper venue

a. Ct has no power to transfer from improper venue to proper

2) Filing suit, even in improper venue, tolls the statute of limitations

a. Common law rule, adopted by NM, feds, and minority of other state cts

b. Once dismissed for improper venue, P has as much time to re-file as was left in SOL before initial improper filing 

· Bracken v. Yates Petroleum [Lea Cty worker injured in Santa Fe, sues in Bernalillo 27 days before SOL] – D sought to turn temporary victory into permanent one: dismissal for improper venue ( dismissal for SOL. SOL had run by time decision reached, and it couldn’t be transferred (b/c improper to begin w/), and statute allowing re-file post-SOL didn’t apply here (37-1-14 = new suit filed w/in 6 mo deemed a continuation). So ct adopted rule that filing in improper venue tolls SOL. 

    NOTE: Judge Walters concurrence argued ct should just transfer. 
V. Vetoing P’s Venue Choice

A. What can D do to veto P’s choice of forum?

1) Attack the sufficiency of SMJ, PJ, and venue

2) Change of venue – intragovernmental, not too difficult to get

3) Removal

4) Forum non conveniens – intergovernmental, much harder

B. Change of Venue – NMSA 38-3-3 
1) Suit must be filed in proper venue to begin with (must have SMJ, PJ, and venue)

2) Requirements:
a. party has to file affidavit that he believes he cannot obtain fair trial because:
b. judge has an interest

c. other party has undue influence over inhabitants of county
d. jury prejudiced

e. public excitement over case

f. any other ground (but cts have interpreted as “any other ground similar to the first three”?) 
3) Affidavit must include evidence of facts and circumstances supporting claim of no fair trial

4) If granted, suit will be removed to nearest county free of problem; in same judicial dist if possible 

· Lady Franklin Mining Co. v. Delaney [Sierra Cty is all thieves, I say] – Mining Co sued where proper (cty where mine located), but then requested change of venue, filed affidavit stating it believed it couldn’t get a fair trial. Just saying so isn’t enough – need facts and evidence.  

C. Change of Venue – federal (post-1948)
1) Transfer allowed even if initial venue was improper 

2) Venue may be transferred “if in the interests of justice”

3) Therefore, no SOL problem

4) Although the case may move from dist ct in one state to dist ct in another, the substantive law (and conflict of law rules) of the first state remain with it
D. Removal – 28 USC 1441
1) If case could’ve been brought in fed ct (feds have SMJ, PJ), and suit brought in state ct, it may be removed to federal
2) Exception: in diversity cases, no removal if D sued in home state
a. >$75,000

b. Complete diversity

c. Not D’s home state 

E. Forum Non Conveniens

1) Common law doctrine = forum is not convenient; judicial discretion
2) Purposes:

a. protect D from harassment or undue hardship by P’s otherwise proper choice of forum;

b. protect judicial system by forcing P to take action to court that can more easily hear it
3) Results in dismissal w/o prejudice, not transfer

a. Therefore, the laws of the initial forum DON’T come with you

4) Requirements
a. Suit must have been brought in proper forum

b. There must be another proper place that is more convenient 

i. Note that D can create an additional proper place by consenting to PJ if he chooses

5) Factors
a. private interest of litigants

i. relative ease of access to sources of proof
ii. availability of compulsory processes for unwilling witnesses

iii. cost of getting willing witnesses

iv. ease of enforcing judgment 

v. all other factors that make litigation easy, expeditious, inexpensive 

b. public interest 

i. jury duty is a burden, esp. for people unconnected to c/a
ii. easier for ct to apply its own law than the law of another forum

iii. local interest in local controversies

iv. congestion of specific cts

6) Less favorable law for P in alternate forum = factor considered, but not determinative (after all, P will always choose most favorable law possible)

a. Piper ct did say: “If the remedy provided by the alternative forum is so clearly inadequate or unsatisfactory that it is no remedy at all, then the unfavorable change in law may be given substantial weight.”

7) Unless balance strongly in favor of D, P’s choice should not be disturbed 
· Gulf Oil v. Gilbert [Fire in VA, but suit in NY] – Change of venue statute didn’t exist, so D requested FNC. Argued the $400,000 would “stagger” VA jury. Ct held since everything occurred in VA, balance strongly in favor of D, and case dismissed. (Today, just use change of venue.)
· Piper Aircraft v. Reyno [Plane crashed in Scotland, but P’s really wanted to sue in CA] – Legal secretary = rep for families of deceased, sued in CA. D won removal to Fed Dist Ct, then change of venue to PA, but CA’s laws remained. Requested FNC to go to Scotland, ct agreed – case dismissed, go file in Scotland.
F. Rise & Fall of Intrastate FNC
1) Created by Frost
a. Frost could’ve used “any other grounds” – find that convenience counts
b. Problem is, ct’s held “any other” to mean “like the first three” – it could theoretically be stretched, but they’ve never done so yet (is that door closing?)

· State ex rel S. Pacific v. Frost [Guadalupe County juries never let nonresidents win] – D’s evidence: 1) nonresidents lost 100% of time; 2) diff in judgments = $33,907 vs. $268,735; 3) county clerk said they couldn’t get fair trial. Ct really, really didn’t want to label county as biased, so used FNC instead.  Didn’t think it through – claimed to “transfer” but then made D promise not to invoke SOL, which only applies w/ dismissal… A doubly inconsistent doctrine.
2)    Overruled by First Financial Trust
· First Financial Trust v. Scott [Ski basin sued in Bernalillo, wanted to be on home turn in Los Alamos] – LA certainly more convenient, but P’s appointed representative from Bernalillo, so venue proper there. Ct held FNC was only interstate, not intrastate. 
NOTICE & OPPORTUNITY TO BE HEARD
I. Notice Requirement of Due Process

A. Notice must satisfy both: 



1) Requirements of DP 

a. 5th and 14th Amendments of the US Constitution

b. Article II, § 18 of NM Constitution (No person shall be deprived of life, liberty, or property without due process.)

i. State constitutions may grant MORE rights than federal (not fewer – Supremacy); 
· e.g. Could argue NM DP requires bilingual notice since NM Constitution recognizes the need for Spanish in some circumstances (training of teachers, jury duty) and the use of Spanish in other contexts (Maso)
ii. But if arguing state DP claim, you must make SPECIFIC argument or that won’t be preserved to use on appeal



2) Statutory and rule requirements

a. If it’s not good under the statute or rule, doesn’t matter how well it meets DP


B. Factors to consider in DP

1) Notice reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections

2) Notice must be of such nature as reasonably to convey the required information, and it must afford a reasonable time for those interested to make their appearance.
3) Means employed must be such as one desirous of actually informing the absentee might reasonably adopt to accomplish it
4) Form chosen must not be substantially less likely to achieve actual notice than other feasible and customary means

5) Enough to satisfy “a prudent man of business, counting his pennies but finding it in his interest to convey information to many persons whose names and addresses are in his files” – what such a person would be willing to do/expend to give notice
6) A “mere gesture” is not enough

7) Perfect system not required; merely one reasonable to achieve goal – Dusenberry: “The Due Process Clause does not require heroic efforts by the government”

8) Constitutionally adequate notice does not require actual notice

9) It’s a balancing test – weighing cost, benefit, value of property at stake, context to determine what’s reasonable 
· Mullane v. Central Hanover Bank & Trust Co. [Hundreds of beneficiaries of pooled trust in NY; Trustee sues to settle accounts; statute allows notification by publication; bank published w/o names but didn’t mail to those whose addresses known] – Ct held DP violated for some beneficiaries. Subcategories: (1) Known beneficiaries – must mail; (2) Unknown but discoverable through reasonable diligence – publication fine BECAUSE all beneficiaries share common interest; (3) Unknown, not findable – publication fine; (4) Conjectural – publication fine. 




Note that these principles not universally applicable – only in situation where many people share same interest (e.g. NOT a water adjudication). 


C. What’s appropriate under the circumstances?

1) There’s a pecking order

a. Gold std best (summons in hand) ( Publication worst (rarely works)
b. Best way to start a lawsuit = personal service

2) Is publication ever acceptable?


a. Yes – it depends on the circumstances

b. Secret agent hypo – if no other reasonable method, publication may meet DP

c. If you think it’d be reasonable, go ask the ct

3) Do the circumstances include only known at time of initial attempt at notice OR information gained after first attempt (e.g. that address is bad)?
a. Some jurisdictions measure only known circumstances at moment first sent – the “one look” doctrine
b. Others (including NM – Rule 4(J)) use second look doctrine; if the first method fails, must take a second look at what’s reasonable, given new info; may have to do more

4) Reasonableness flows both ways (at least in NM)

a. Assumes a hypothetical sender “desirous of actually informing the absentee” 
b. Also assumes a hypothetical recipient desirous of actually being informed – was this method reasonable assuming person wanted to be notified?
5) Is English-only notice sufficient for Spanish speaker?
a. Maso – yes, under circumstances of DWI stop (“where situation is such that a reasonably prudent person should make inquiries”), and when hearing has only limited effect

b. But not necessarily always – balancing test: how difficult is it for gov’t to make translation(s)? How many languages? How burdensome is lack of translation on D? 
6) The fallback position: go ask the court
a. If first try fails, go to ct w/ evidence of what you know, what’s been tried (affidavit) and ask ct if more needs to be done to meet DP, and if so, what should be done 
b. Ct approved method not guaranteed to be good, but pretty solid presumption
c. D can still challenge – Rule 60(B) – after judgment entered, seek to re-open; judgment void if inadequate notice

· Greene v. Lindsey [Statute allowed posting of eviction notice] – Violates DP b/c not reasonably calculated to achieve actual notice. Availability of supplements, alternatives (like trying personal  service a second time or mailing). (Note: NM Rule 4 used to allow “nail & mail,” no longer does.) 

· Mennonite Board of Missions v. Adams [M has mortgage on O’s property, city forecloses for back taxes, gives good notice to O but no notice to M] – Mortgage is a property interest; since mortgages = matters of public record, reasonable to ask city to look up mortgager and mail notice before foreclosure. 

Why do parties have to be looked up here, but not in Mullane? B/c no common interest here.
· Tulsa Professional Collection Services v. Pope [D died after months in hospital; statute requires probate to publish for 2 weeks to inform creditors; hospital didn’t come forward w/in req’d time to make claim on estate for debt] – Publication doesn’t meet DP b/c creditor known. Must notify via mail. 

· Dusenberry v. US [Certified letter sent to prisoner re: forfeiture of property] – Prison mail system very shoddy, but ct holds (5-4) that certified mail was reasonable under circumstances. Now that attempt KNOWN to have failed, mail might not meet DP for a prisoner next time.  

· Cordova v. State [C & ex bought land, didn’t pay taxes; C told they had to be paid by Sept. 30; C didn’t accept certified letter sent to him regarding property sale; 3 attempts] – Letter returned “unclaimed,” not “attempted not known.” NM applies second look doctrine – knowing letter returned, notice still sufficient b/c reasonable person desirous of notice would’ve claimed the letter.
· Maso v. Tax & Rev [English-only license revocation given to Spanish-only speaker at DWI stop] – D tried NM Constitution argument, might’ve worked, but he didn’t preserve for appeal (D’oh!). 14th Amend DP doesn’t require Spanish notice. Could argue that someone truly desirous of giving notice would have it in Spanish; but ct holds that reasonable person desirous of receiving notice would’ve made inquiries, gotten translation.  Notice adequate b/c (1) personally served, (2) under circumstances that would lead reasonable person to make inquiries. 
II. Statutory and Rule Requirements


A. Methods of Service

1) Actual – personal, the gold std, most likely to be valid

2) Substituted – everything in between (mail, leaving w/ someone else, etc)
3) Constructive – publication, least likely to be valid


B. Federal Rule 4
1) No hierarchy of methods 
2) Service in fed ct may apply methods outline in Rule 4 OR may use methods of the state 

a. In which fed ct located OR

b. In which service occurs

3)   Service on individuals in foreign country – Rule 4(f)

a. By any international agreed means reasonably calculated to give notice; IF THAT DOESN’T WORK, THEN:

b. in manner prescribed by law of foreign country; OR

c. as directed by foreign authority; OR

d. unless prohibited by law of foreign country:

i. Personal service

ii. Mail w/ signed receipt; OR
e. By any other means not prohibited by international agreement as may be directed by the court

4)   Differences btwn fed Rule and NM;

a. No hierarchy

b. May leave w/ person “of suitable age” (not >15)

c. Service by mail is not enough, D must send something back that says D accepts the service or process; incentive for D to accept service of process = if D declines service, D must pay the fees associated with personal service

C. NM Rule 1-004
1) Ammerman problem – the ct-written rules trump legislature-enacted statutes in the realm of civil procedure; so if statute contradicts rule, rule wins

2) Hierarchy of Service Methods – must try earlier ones before later:
1a.  Personally or by leaving w/ individual if refuses OR:
1b.  Mail or commercial courier (envelope addressed to D; D or person authorized by appt, law, or this rule to accept service signs (may be electronically) receipt for letter; service complete upon signing of receipt); IF THAT DOESN’T WORK, THEN:
2.    Delivering copy of service to person residing at usual place of abode of D who is over 15 years of age AND by mailing a copy by first class mail to D at Ds last know mailing address; IF THAT DOESN’T WORK, THEN: 

3.    Delivering copy at actual place of employment of D to the person apparently in charge and mailing copies to D’s last known mailing address and D’s actual place of business
4. Service in manner approved by ct – upon motion, w/o notice, showing by affidavit that service cannot reasonably be made as provided by this rule, ct may order service by any method or any combination of methods, including publication, that is reasonably calculated under the circumstances to apprise D of existence & pendency of lawsuit and afford reasonable opportunity to appear and defend

5. No service by publication allowed w/o ct’s prior permission
· Trujillo v. Goodwin [Mail and fax provided actual notice, but not good service b/c not in accordance w/ statute] – Statute required “handing” service to gov’t official; rule req’d “delivering.” Compliance w/ statute and rule absolutely necessary.  

3) Ct has no pwr to issue a binding judgment against a party not served in accordance w/ the rules; actual notice not in accordance does not suffice
a. BUT service is waivable; if D appears w/o complaining, issue is waived
4) Substituted service – what’s the usual place of abode?
· Campbell v. Bartlett [Truck accident, D fled NM, house repossessed, “sometimes lived” w/ sister, mostly got mail at Lordsburg truck stop] – Fed ct (diversity) uses NM rule allowing “nail and mail” for absent Ds (since repealed). Server posted at sister’s house, mailed to foreclosed address. Ct finds rule met; DP met b/c it was more than mere gesture, reasonable under circumstances (transient lifestyle of D). 



Good issues lawyer should’ve raised: factual question whether D actually ever lived w/ sister or that foreclosed house was actually last known mailing address. Lesson: file timely motions, don’t count on motions to reconsider new evidence.
5) Constructive service

a. Failure to use the proper words when providing notice by publication can render the service invalid
b. NM rule 1-004 (K)(1): unless a newspaper of general circulation in the county where the action is pending is the newspaper most likely to give D notice of the pendency of the action, the court shall also order that a notice of the pendency of the action be published in a newspaper of general circulation in the county which reasonably appears is most likely to give the defendant notice of the action.
c. Publication still allowed for true in rem action; occasionally good for in personam, if it meets constitution and is provided for in the relevant rules 

d. Publication disfavored; get permission first; may have to publish multiple places
· Kalosha v. Novick (Part II) [4 Russians sue Ark relative, claim judgment not binding b/c no adequate notice to them] – Newspaper notice in Lea Cty paper left out phrase “all unknown heirs”; D argued so what, it’s not like it would’ve helped. Ct holds since constructive service so disfavored, it must be strictly construed. “In order for it to work its magic,” the magic words must be used.   



6) Service by means approved by the court

a. NM Cts may always formulate; feds may only do so w/ service to individual in foreign country

i. Feds did so w/ Osama bin Laden, allowing publication notice 

b. Email may sometimes be acceptable 
· Rio v. RII  [Internet gambling trademark dispute] – Fed Rule 4(f) – service on individuals in foreign country – allows ct to formulate a method. Rio had tried personal service; only courier in US; had tried serving US lawyer; had attempted to find in Costa Rica, all to no avail. RII had received actual notice (CA lawyer called Rio). Ct allowed Rio to serve via email; esp. since RII was purely internet company and that was its preferred method of communication. 




Note: RII failed to comply w. discovery, filed 60(b)(5) motion for inadequate service, and lost, thereby losing the whole case w/o getting to the merits. Very bad call.

D. Statute of Limitations (SOL)

1) When does it start to run? (date of accrual)

a. May be date of bad act, date of injury, date of discovery of injury, etc.

2) How long does it run?

3) Are there any tolling provisions?

4) How do you stop the SOL from running?


a. Some states = service of process

b. Other states = filing suit

i. NM follows this rule, requires filing + good faith attempt to serve w/in reasonable time thereafter

ii. Feds: filing tolls SOL unless state law says otherwise


E. Consequences of Deficient Service

1) Constitutionally inadequate notice = sufficient justification for reversal – even if no defense on the merits
2) But statutorily inadequate notice may not be; “this is not a game,” and technical defects in service of process won’t necessarily be grounds for dismissal, esp. if actual notice occurs
3) Not every deficiency will open up 60(b)(5) – only constitutional inadequacies, not rule

4) Timeliness of service


a. In fed ct, notice must be given w/in 120 days of filing


b. NM has no time requirement; just w/in “reasonable time”

· Peralta v. Heights Medical Center [P sued D over D’s employee’s delinquent hospital bills] – TX statute requires service w/in 90 days of filing; this service was late. P got default judgment; D’s property was attached and sold before he had notice. Ct reversed, even though D had no defense on the merits: he still would’ve had other options, such as settling, selling property at better price (than sheriff’s auction), impleaded other defendant (Rule 14). D’s property had been taken w/o due process, so judgment was constitutionally void.
· Hawkins v. Dept of Mental Health [D showed up in ct to argue inadequate service – notice went to branch, not home office] – “A suit at law is not a children’s game” – although service not technically correct, notice was actual and reasonable, and there was no material prejudice to the D. Therefore ct refuses to quash for insufficiency of process.  



5) Response to summons and complaint




a. If D doesn’t receive


i. D does nothing

ii. P waits time period, files notice of default (sometimes judge will ask P to demonstrate decent case on the merits)
iii. P goes to ct, requests judgments of default

iv. P requests D’s property be attached and sold; presumably D finds out about suit at this time…

v. D files motion under 60(b)(4) – judgment no good b/c inadequate notice; since D never received, it probably works




b. If D does receive, but believes notice insufficient

i. D can do nothing, let default judgment occur, then file to reopen – high risk game, D may lose and never get to present case on merits
ii. D can file 12(b) motion to dismiss for insufficiency of process (temporary victory unless SOL); D may well lose since actual notice is apparent by his presence (“this isn’t a game”)
iii. D can raise issue of insufficiency of notice in answer 

III. Opportunity to be Heard


A. General Rule 
1) Opportunity to be heard should occur before D’s rights or property are taken away in judicial proceeding

2) But there are exceptions to this rule


a. E.g. attachment of property to create PJ for in rem proceedings


B. Attachment of Property before a Hearing

1) Goal = ensure that D does not remove assets from jurisdiction in case P wins
2) Requirements: 

a. Post-seizure hearing on notice, as quickly as possible

b. Exigent circumstance
i. Evidence that D likely to take property away

ii. Actual facts, not just P’s unsubstantiated belief 

c. Security (e.g. bond) (dissent, but not majority, in Doehr held to be absolute requirement) 
i. if P wrong about attachment, P must pay expenses

ii. D can then come after bond poster instead of P

d. More evidence in affidavit – up the ante from probable cause to prima facie case, maybe near certainty of win on merits
3) Balance three factors (Matthews v. Eldridge)

a. D’s private interest that will be affected

b. The risk of an erroneous deprivation; probable value of any safeguards

c. P’s interest/Govt’s interest including burden of extra procedural requirements 

4) Balancing DP factors and protections; P’s interest and D’s

· CT v. Doehr [P attaches D’s house prior to assault/battery case] – CT statute allowed pre-judgment attachment upon P’s filing affidavit w/ “probable cause” that P would win. Attachment injures property right (he can’t mortgage or sell), so DP is implicated. Ct applied Matthews balancing test, held statute unconstitutional. Could satisfy DP if it had more of required factors.

C. Procedure for Temporary or Preliminary Relief Before a Hearing – Injunctions 
1) Rule 65

2) Goal: to maintain the statutes quo while legal proceeding resolves questions of legality 

3) Injunctions must be drafted as narrowly as possible to cover the specific injury and no more

4) Types of injunctions
a. Temporary Restraining Order (TRO) – 

i. Prior to formal filing of lawsuit

ii. Good for 10 days; may be renewed once (total of 20 days)

iii. May be constitutional w/o notice, ex parte hearing 
iv. If you can give notice, you must try

v. Notice need not be formal; just the best that can be done under the circumstances 
vi. Defenses: D may get hearing w/in 2 days to challenge (but TRO not appealable)
b. Preliminary – 
i. Covers the period from the filing of the lawsuit to the end of the proceedings

ii. CANNOT be issued w/o advance notice to adverse party, hearing

iii. Defenses: Either side may appeal if granted or refused (possibilities for stay of order while appeal of injunction pending – e.g. state of injunction to publish Pentagon papers)

c. Permanent – 
ii. At end of lawsuit, full due process, merits have been resolved
5) TRO may be granted w/o notice ONLY if (Rule 65(b)):
a. immediate and irreparable injury will otherwise result (stated in complaint or affidavit); AND

b. affidavit filed w/ ct certifying efforts that have been made to give notice, and reasons supporting claim that notice should not be required

c. P must post security (not necessarily bond), in such amount as ct deems appropriate (could be 0); Rule 65(c))

d. Should domestic violence cases allow TROs w/ fewer requirements than the std one? Balancing of interests?

· Carroll v. Princess Anne [“Bring your friends back tomorrow night, let’s raise a little bit of hell for the white race!”] – Town’s injunction “attaches” free speech prior to hearing (injury is legal, to rights, rather than physical). Town showed risk of injury, but made no effort to give notice, or bring them into the hearing. Free speech particularly sensitive area; prior restraints on speech disfavored so injunction must meet very strict std. Ct holds unconstitutional b/c they could’ve given notice, but they didn’t even try.  

5) Preliminary injunction requirements (LaBalbo v. Hymes, NM case)
a. P will suffer irreparable injury unless injunction granted;

b. threatened injury outweighs any damage injunction might cause to D;
c. issuance of injunction will not be adverse to public’s interest; AND
d. there is a substantial likelihood P will prevail on the merits.

e. Security required.

6) Permanent injunction

a. Equitable remedy, so must show no adequate remedy available at law (e.g. tort, damages)

b. Prevail on merits

7) Consolidation
a. NM: trial ct may order advancement & consolidation in any manner “so long as it protects the parties’ right to a full hearing on the merits”
b. Ct should give notice to both parties in advance that it’s going to consolidate

8) If injunction granted, don’t disobey it
a. If held in contempt, that sticks even if injunction later held to be unconstitutional

b. Discourage self-help
· Los Lunas Schools v. Zbur [Zbur beat up school board member] – Board got TRO, it expired, then at hearing “to extend” (should’ve been hearing for preliminary injunction), ct consolidated into proceeding on merits, granted permanent injunction. NM S.Ct held (1) injunction improper b/c remedies at law; (2) consolidation w/o notice was improper; (3) injunction (barring Z from ever setting foot on school grounds etc.) was overbroad.  

PLEADINGS
I. Overview

A. Flow of a case

1) Forum selection (file + notice)

2) Pleadings – Rule 7a (if it’s not listed there, it’s not a pleading)
a. Complaint

b. Pre-answer motion – 12b; 12b(6) = Early Termination Device #1

c. Answer

d. Reply (to counterclaim)
3) Discovery

4) Summary judgment = ETD #2
5) Trial


a. P makes case ( JAML (judgment as matter of law) = ETD #3

b. D makes case ( JAML = ETD #4
6) Verdict

7) Post-trial motions


a. New trial

b. NOV; renewed JAML = ETD #5 (not really “early” at this point)

8) Appeal

B. Historical Development of Pleading
1) Common Law – legal theory centered; writs determined both form and substance; pick the right one at your own risk; use pleadings to narrow case to single issue
2) Field Code (1848) – fact-centered; reaction to rigidity of writs, cases being decided on technicalities; just plead the facts, judge will pick the legal theory

a. Problem: how plead the facts before discovery?

· McCaughey v. Schuette [Ds defaulted on mortgage, P sued to get property] – Field Code fact-based pleading, and they plead the facts… but court held they plead evidentiary facts, rather than ultimate facts, so the complaint was insufficient (he had to amend). But how do we tell the difference btwn good facts and bad...

3) FRCP (1938) – “notice pleading” reaction to the monstrosity that had developed from the Field Code’s attempt at reform (it doesn’t include the word “fact”)

C. What law applies?


1) Federal case




a. Procedural – FRCP 



b. Substantive
i. Federal question case – federal law

ii. Diversity case – state substantive law (since Erie, 1938; before that, fed cts made up their own federal common law, which often diverged from that of state; led to forum jockeying)




c. The hard question: what’s substance, what’s procedure?



2) State case (NM)




a. Procedural – NMRCP; mostly parallels federal, but some differences




b. Substantive – NM 

II. The Complaint

	Plaintiff
	Defendant

	Complaint:

8a1—statement of federal jurisdiction 

8a2—state a claim

8a3—relief requested
	Defendant’s responses:

DO NOTHING

Rule 55—Default Judgment

Rule 60b—Motion to Set Aside Final Judgment

DO SOMETHING

12e—Motion for More Definite Statement

12f—Motion to strike (redundant, immaterial, impertinent or scandalous)

12B6—Motion to dismiss for failure to state a claim (do it separately or in Answer)

ANSWER

Admit/Deny (if don’t deny, deemed admitted)

Affirmative Defenses (use or lose)

12b1-7 (either in Answer or Pre-answer motion)

Counterclaim (Rule 13, be careful if trying to contest PJ and at same time asking for affirmative relief—is CC compulsory or permissive?)


A. “Short and plain statement”
1) Rule 8(a)


a. Short plain statement of grounds for court’s jurisdiction

b. Short plain statement of the claim showing pleader entitled to relief


c. Demand for relief


i. Rule 54(c) – final judgment will grant relief P entitled to, even if P didn’t ask for it; EXCEPT in case of default judgment, where you get what you asked for and no more

2) Rule 10 – form of pleadings

3) Rule 84 – forms given in appendix guaranteed to be good


a. E.g. Form 9 (Boylston Street, p. 187)
4) Access vs. Efficiency: the ongoing tension

a. Filter out bad cases early vs. let them be heard

b. Old forms of pleading = more efficient, but cases lost on technicalities rather than merits; required efficiency before facts known (discovery) 

c. Notice pleading lets more crap into the system; 12b(6) very difficult to get; but everyone’s heard
d. Efficiency remains in the Early Termination Devices


i. 12(b)(6) – dismissal for failure to state a claim (first chance to   terminate on the merits)
ii. Summary judgment – Rule 56; after pleading, after discovery, but before trial; not enough evidence to possibly result in victory

iii. JAML (formerly known as “directed verdict”) after P’s case

iv. JAML after D’s case

v. Post-trial motions

e. Federal rules let access trump efficiency at the pleading stage
i. Cases should be won on the merits, not by the best pleader

ii. Open up access to discovery, so facts can be found

iii. But should Ds have to go through long & expensive discovery process before having weak claims dismissed?

· DioGuardi v. Durning [Complaint, pro se: “he took my stuff”] – Access trumps efficiency; D not required to plead facts, and gov’t understands the complaint (notice purpose met). Led to inefficient result – dismissal, reversal, full trial, and defeat on the merits. Was the access worth the inefficiency? 
B. Prolix complaints

1) Rule 8(a) – short plain statement
2) Rule 8(e)(1) – each averment of a pleading shall be simple, concise, direct

3) Rule 41(b) – involuntary dismissal

a. Dismissal is WITH prejudice UNLESS grounds are

i. SMJ

ii. Venue

iii. Failure to join necessary party

iv. OR judge says it’s w/o prejudice

4) Why do we care?

a. “unnecessary prolixity in a pleading places an unjustified burden on the court and the party who must respond to it because they are forced to select the relevant material from a mass of verbiage”
5) Why would a lawyer ever be prolix?
a. Pleading = a persuasive document; first chance to influence judge

b. Intimidate other side into settling by presenting your strong case (e.g. recent CYFD settlement w/ ACLU)

c. The press is part of the audience for the complaint (a public record)

d. Best approach = balance between minimum and prolix complaint

· Ciralsky v. CIA [Complaint = 119 pages, 367 paragraphs; amended to 61 pages (mostly through formatting); ] – D moved to strike complaint Rule 12(f); court granted leave to amend under Rule 15(a) instead; P’s amended complaint still prolix and judge had discretion to refuse second amendment; judge dismissed w/o prejudice under Rule 41(b); but SOL had run so D asked to amend judgment under Rule 59(e); judge refused and D appealed. Ct. App. affirmed, but remanded for judge to reconsider; while claim was prolix, it was also clear and not frivolous; better to resolve cases on merits than technicalities. 
C. Alternative & Inconsistent Allegations

1) Rule 8(e)(2) – allows pleading alternatively, inconsistently, but subject to Rule 11; must have honest lack of knowledge as to true facts

2) Rule 20 – allows joint trial against multiple defendants 
a. Why? B/c maybe more likely that jury will find against one of them than in separate trials where each can point at the other and each get off; make jury pick a responsible party 

3) Rule 42(b) – party can move for separate trial if joinder will prejudice

4) The downside

a. Complaint is admissible, though not binding; jury will hear inconsistent testimony

· McCormick v. Kopmann [Count 1: he wasn’t negligent; Count 2: he was blind drunk] – Pleading in the alternative – P argued both that K was responsible b/c her husband wasn’t negligent and that H was responsible b/c H had gotten him drunk. He was dead, so P really didn’t know which claim was true. 
D. Special pleadings for special cases 


1) Rule 9 – in cases of fraud, special damages, must plead “with particularity”

a. Trumps Rule 8 (DioGuardi pleading won’t always work)

b. Why? We don’t know; maybe to protect the D’s reputation

c. W/ special damages, particularity needed for notice

i. Torts w/ injuries that are natural, but not necessary consequences
ii. Contract damages outside scope of contract
iii. Defamation cases (may be needed to claim relief)



2) How specific must it be?
a. Federal rule
i. Who, what, when, where, and how of the fraud

ii. Each D entitled to know the specific representations that form the basis of the claims against them, and P’s theory of liability

b. New Mexico
i. Less stringent, even though rule worded the same – facts alleged must be such that necessarily imply fraud, and D must be clear as to claim alleged; statement “was made with the intent to deceive and for the purpose of inducing the other party to act upon it”  (Delgado v. Costello)

· Premier Capital Management v. Cohen [Fraud case (but not PSLRA), so Rule 9 trumps Rule 8] – Complaint was not specific enough on the fraud claims, so dismissed w/o prejudice on those counts; on negligent misrepresentation count Rule 8 applies. Potential SOL problem (wouldn’t be a problem in NM thanks to Bracken v. Yates; 37-1-14).


3) Who gets to decide how specific?
a. Statutory modification – yes Congress; no NM legis
i. PLSRA – to “deter opportunistic private plaintiffs from filing abusive securities fraud claims”; applies to class actions securities fraud cases
· Substantive scienter that must be proved under the Act: conscious misbehavior

· Specificity of pleading: P must state with particularity facts giving rise to a strong inference that the D acted with the required state of mind; specific facts indicating no less than a degree of recklessness that strongly suggests actual intent.  

ii. Congress tinkering w/ procedure to accomplish substantive goals; make 12(b)(6) easier, filter out more securities fraud cases
iii. Note that in NM Rules trump statutes; procedural statutes only good if they don’t conflict
· In re Silicon Graphics [PSLRA case ] – Pleading must provide all the facts in detail necessary to find conscious misbehavior; b/c it did not, dismissed w/ prejudice. 

b. Common law expansion – no 

i. Discovery and Summary Judgment are adequate judicial safeguards against bad claims

ii. If judges want pleading changed, go to Congress or the Federal Rules Committee 

iii. When 9(b) or Congress does not tell us otherwise, 8(a)(2) applies
· Swierkiewicz v. Sorema [Old Turk replaced w/ young Frenchman, sues under FLSA] – Lower courts required that employment discrimination case meet prima facie case in pleading; S.Ct. held they had misapplied an evidentiary std to the pleading phase. Courts can’t trump Rules.
E. Rule 11 – The Lawyer’s Signature


1) Purpose – holding lawyers accountable for the papers they file with the court
	Rule 11
	

	NM (FRCP 1938)
“pure heart, empty head”
	Old Fed 1983
	New Fed 1993
	Proposed 2005 Changes

	Sign
	Sign
	Sign
	

	Read
	Read
	Read
	

	Subjective test

-to best of knowledge, belief, information, there are:
A) good grounds to support pleading AND

B) not just for delay

Consequences:

violation

-stricken as sham and false
willful

-disciplinary action/sanction
what if just stupid?

can’t be for delay
	Subjective standard

-best information and belief

Objective

-reasonable inquiry by attorney

-well grounded in fact & law

-no improper purpose: harassment, delay, increase litigation costs (nonexhaustive)

OR

-good faith argument for extension, modification, or reversal of existing law


	Reasonable under Circumstances, 

Objective Standard

-no automatic sanctions

-safe harbor (d asking for sanctions must serve party with notice, 21 days to correct mistake)

-sua sponte possible

-under sua sponte do you get safe harbor?
	Would make sanctions mandatory again
Would eliminate safe harbor provision

	Pros:

-fosters access (even if lawyer’s incompetent)

-makes lawyers more willing to file

-won’t spur satellite litigation

Cons:

-promotes sloppy work

-allows strike suits

-inefficient 

NM Constitution = right of access to courts
	Problems:
-sanctions mandatory

-spawned satellites

-chilling effect on zealous advocacy

-caused delays

-deterioration of professionalism
	
	


2) NM’s subjective standard

a. Standard of review = abuse of discretion (trial ct’s ruling must be clearly untenable, contrary to all logic & reason)
b. Ct must make findings of fact & conclusions of law (F & C) when making Rule 11 ruling so Ct. App can determine if discretion exercised properly
c. DP considerations – flexible, but must have some hearing for lawyer to defend against sanctions

d. VERY LOW THRESHOLD to satisfy; but if sanctions awarded, they’ll probably be upheld

· Rivera v. Brazos Lodge [Land claim based on bogus deed] – D sought summary judgment and sanctions. Dist Ct granted attnys fees sanctions. Ct.App. held standard subjective, remanded for findings on lawyer’s state of mind.


3) 1983 version
a. Objective, not subjective
i. best of knowledge, info, & believe after a reasonable inquiry (research is now required) 
ii. grounded in fact

iii. warranted by existing law or good faith argument for extension/modification/reversal
iv. NO improper purpose

v. Not meant to delay, harass, or increase cost of litigation

b. Sanctions required, not discretionary

c. What could possibly go wrong now?
i. Torrent of satellite litigation over sanctions; Rule 11 motions filed on Rule 11 motions

ii. Poisoning of professional relationships

iii. Chilling of advocacy (esp. civil rights, employment discrimination)


4) 1993 revision (current federal rule)

a. Objective
i. best of knowledge, info, & belief, formed after a reasonable inquiry under the circumstances

ii. Not presented for improper purpose

iii. Warranted by existing law or good faith argument for extension/modification/reversal

iv. evidentiary support or likely to have evidentiary support (after discovery)

b. Sanctions may be imposed; not mandatory
c. Safe harbor provision
i. If you think there’s a Rule 11 violation, you must send notice to opposing counsel and give them 21 days to withdraw the offending document before filing Rule 11 motion with the court

ii. Reduces satellite litigation; makes more allowances for violations, though

d. Court’s inherent authority (beyond court-initiated provision of Rule 11)
i. Court may sanction sua sponte, w/o a motion

ii. No safe harbor

iii. Judge asks the party to demonstrate why s/he should not be sanctioned

iv. More fairness questions – sanctioning outside rule, does attny really have notice?

v. Power should be used very sparingly – only when evidence of actual bad faith, not mere stupidity.
· Elliott v. Tilton [The sneaky shenanigans of Rhoda Byrd, esquire] – Byrd kept using “release forms” signed by P to argue for summary judgment against them, even after she knew they may be forged. Ct applied 1993 Rule 11, even though litigation began before that, b/c sanction occurred afterwards & application was “just & practicable.” (in NM, no retroactive application of new procedural rules). Ct App rejected sanctions for failure to use safe harbor, and remanded ct’s sua sponte sanctions for findings of bad faith.
· De la Fuente v. DCI Telecommunications [Class action securities fraud act; P filed, D said SOL, P continued anyway] – PSLRA follows most of Rule 11, but no safe harbor and requires Dist Ct to find that Rule 11 has been followed at the end of every case (creating a presumption in favor of sanctions). Here, ct found 1) factual basis sufficient (facts from SEC prosecution); 2) no improper purpose; just seeking settlement isn’t improper; 3) BUT not warranted by law (P argued SOL had tolled, but P had no law in support of that position). So “no competent attny could’ve believed appropriate to bring claims,” and P has 10 days to explain why sanctions would be improper, or they’ll be awarded.

5) Proposed 2005 changes (passed House, in Senate)


a. Would eliminate safe harbor provision


b. Would make sanctions mandatory again



c. The debate btwn access and efficiency continues


6) Ethical rules parallel Rule 11 – requirements come from multiple sources



a. Enforced through disciplinary action by the bar



b. Moral: don’t play games; don’t rely on safe harbors; comply w/ Rule 11

III. Default Judgment


A. Process 

1) P files complaint; D does nothing

a. Sometimes deliberately; more often b/c mistake, no actual notice, etc.

b. On rare occasions, D may prefer default; if facts really bad and D doesn’t want any admissions on record 

2) Rule 55(a) – P requests Entry of Default
a. If D has failed to plead or otherwise defend

i. Fed: w/in 20 days

ii. NM: w/in 30 days

iii. Rule 6 – magical lawyer counting

b. P files affidavit asserting no answer or defense

c. Court clerk enters default – notice to the court that D hasn’t responded 
3) To undo a default entry – Rule 55(c) – good cause shown
a. Good cause for failure to answer
b. Existence of meritorious defense – statement of underlying facts in support of defense (b/c otherwise, why bother? must have some actual evidence to support hearing case on merits)

d. Intervening equities – prejudice to other party, which paid to get default and is now having to pay to deal w/ motion to undo it; increased expenses and increased difficulty of getting final judgment; P played by the rules, D didn’t, so burden is on D to make whatever compromises necessary to get default undone (why not offer to pay P’s costs?)

4) 55(b) – Default Judgment 
a. By clerk if sum of damages certain or easily calculable (liquidated)
b. By judge if damages not clear, or non-damage relief sought (unliquidated – like pain & suffering)
c. If party has entered appearance, must give notice of application for judgment 3 days prior to hearing

i. “Entry of appearance” = notice of appearance filed before defense

ii. Contains names of attnys, filed w/ ct and served on P

iii. Doesn’t stop a default, but does trigger notice requirement; good idea to enter appearance (if notice received, maybe go to ct, get motion to avoid default & get extension) 
5) If necessary, hearing to determine damages
a. D may be present (e.g. if got notice but lost motion to reopen entry of default)

b. Defaulting D may cross-examine P’s witnessed AND put on own witnesses to mitigate (or eliminate) damages

c. However, D may not attack the issue of liability; that’s established by the default 
d. Right to trial by jury preserved if properly requested – jury instead of judge determines damages 

6) To undo default judgment – Rule 60(b) – reopen final judgment; upon such terms as are just (higher bar than 55(c) )


B. Core tension of default judgment: efficiency vs. hearing on the merits


1) Balance interests:
a. Incentive to follow rules

b. Efficient; prevent delay games, protect party requiring remedy from delay by the other
c. But disfavored b/c case doesn’t get heard on merits

d. Strong presumption against awarding large sums of $$ on default 

e. Judicial economy should not be overriding factor

f. If possible, D should be giving notice of intent to seek default 

g. Access and getting to merits trumps negligence in failing to follow rules, at least if no great harm to P from the court letting D escape from D’s unintentional violation of the rules



2) Why allow re-opening of default?

a. Merits better than technicalities

b. “Spirit of 55” – act professionally, don’t take advantage; judge makes the final call, and wants to see professionalism

c. If mistake due to mere neglect, not gamesmanship, ct likely to grant re-open

d. BUT, predictability, certainty of final order weigh on other side

· DeFillippo v. Neil [Answer to suit over balcony collapse filed 1 day late] – D served June 11, answer due July 13 (30 days in Rule 6 counting); insurance adjuster thought due the 14th (ins co’s acts attributed to P). Clerk granted P “default judgment” on the14th – but b/c damages were “sum not certain,” it was only an entry of default. Damages later determined ot be $900,000+.. D filed motion to set aside; ct held Rule 55(c) applied, and was met.
· Gallegos v. Franklin [D failed to answer med mal suit] – Default established liability; but ct went on to award $500,000 in compensatory & punitive damages. Unliquidated/undetermined damages may not be awarded w/o a hearing. P bears burden of proving damages, and D may participate and offer evidence. Punitive damages are never awarded by default. 
C. Rule 54(c) – judgment by default cannot exceed amount asked for in complaint; if damages not specified, NM would require hearing to prove amount, burden on P

IV. Defendant Responses – D “does something” (highly recommended in most cases)

A. 12(b) motions
1) One motion, containing all 12(b) defenses
a. 1-5 and 7 are procedural 

b. 12(b)(6) is substantive, and may be permanent rather than temporary victory

i. failure to state a claim – attacking sufficiency of 8(a)(2)

ii. applying the law to the facts, the conclusion will inevitably be for D (the “so what?” defense)
iii. doesn’t work if there are any disputed facts; D concedes all P’s facts, all reasonable inferences drawn favorably to P; law still doesn’t provide P a remedy on those facts

iv. source = old common law demurrer; difference = concession of facts under 12(b)(6) may be withdrawn if D loses motion (alternative hypothetical pleading)

2) Why use motion? 

a. More efficient (e.g. if ct lacks SMJ, why bother filing answer?)
3) Why not? 
a. Because a motion is not a pleading, so P will be able to amend claim once by right to fix the problem you’ve alerted him to
b. So even 12(b)(6) may be temporary victory; but it sticks the second time around (after P’s amendment by right) and becomes permanent unless ct grants leave to amend again


4) 12(g) and 12(h) set limits on how and when to raise 12(b) defenses

B. 12(f) – Motion to strike

1) If complaint prolix, impertinent or scandalous

2) Or any insufficient defense w/in pleading

3) Ct considers whether the “impertinent” material likely to prejudice the moving party


C. 12(e) – Motion for a more definite statement

1) Conflict btwn simplicity of notice pleading and more definiteness
2) VERY limited motion
a. Only applies where complaint so vague and ambiguous D cannot reasonably frame a responsive pleading

b. Must be worse than DioGuardi 
c. Not to be used just to get more info – that’s what discovery is for

d. As long as D can frame a general response (even if some answers = not enough info), ct won’t grant this motion

· Hodgson v. VA Baptist Hospital [Feds sue hospital for FLSA violations – hospital moves for more definite statement, names, wages, jobs, etc. involved in claim] – Majority holds complaint satisfies Rule 8 and is neither so vague nor so ambiguous that hospital cannot reasonably answer. Dissent argues practical efficiency – since P has the info, should have to share w/ D rather than forcing D to go through expensive, time-consuming discovery process. *Access is primary at this stage; discovery and s.j. will weed out the bad claims.

C. Answer 
1) Contains:
a. admissions & denials

b. affirmative defenses 

c. 12(b) defenses not made by motion
d. counterclaims


D. Admissions & Denials – Rule 8(b), 8(d)
1) Basic principles


a. Must admit all that which is true


b. Must deny all that which is false


c. “don’t know,”  not enough info, is deemed a denial 

2) NO general denials

e. Unless you are actually denying every word in the complaint – highly unlikely

f. Remember Rule 11… (it applies here)
3) 8(d) – if a responsive pleading is required, failure to deny is deemed an admission

4) 5th Amendment

a. Applies in civil cases where there’s a reasonable possibility of a later criminal prosecution

b. May not be used to escape civil liability, only criminal

c. Tension btwn 5th and Rules 8, 11

d. Cts split – one deemed it a denial (DeAntonio – best for D); the others say it can be used to draw negative inference at trial; counsel may comment on it, but it cannot be the basis for the verdict absent other evidence
e. How about asking ct to stay the civil proceeding until after the criminal one is complete?

· Natl Acceptance Co v. Bathalter [Pleading the 5th in response to civil fraud complaint] – Under Rule 8, 11, D cannot deny or day “don’t know” when he does, but he wont admit b/c that will incriminate him in a later criminal prosecution. Unconstitutional to make the assertion of a protected privilege “costly” – here, $8.6 million summary judgment. P wants refusal to answer to be deemed a binding admission; under that rule, P wouldn’t have to prove those things. Ct refuses; follows rule that it may be used to draw negative inference at trial.

E. Defenses

1) Procedural defenses – 12(b), 12(g), 12(h)
a. All 12(b) defenses

b. If a 12(b) motion is made, any 12(b) defenses NOT included in it are waived
c. All 12(b) defenses except lack of SMJ (unwaivable) are waived if not included in either the motion or the answer

d. Except 12(b)(6) or failure to join indispensable party may be included in any pleading, by motion for judgment on pleadings, or at the trial

2) Affirmative defenses – use it or lose it (must be plead in answer or they’re forever waived – unless ct allows amendment)
a. From old common law “confession and avoidance” – D admits P’s allegations, but even if everything P says is true, P still not entitled to relief
b. While denial contests truth of P’s claim, affirmative defense essentially concedes truth of plaintiff’s claim but then raises new material to avoid liability.

3) What’s an affirmative defense?
a. First, check list in Rule 8(c)
b. If it’s not there, it may still fall under “any other matter”

c. Why do we care? Because if it’s a denial (of an element of the prima facie case), P bears the burden of proof, while if it’s an affirmative defense, D bears the burden

d. Policy reasons for burden allocation (Cleary article)***
i. Policy – if the c/a is disfavored, set the bar higher by giving P more elements to prove (e.g. defamation disfavored b/c we like free speech, so P must prove falsehood as element, rather than D have defense of truth)

ii. Fairness – all else being equal, if the nature of a particular element indicates that evidence related to it is in the primary control of one party, then that element may be allocated to him

iii. Probability – what’s more likely to be true? Place burden on party who will benefit from departure from norm (e.g. if most bills paid, allocate proof of nonpayment to P; but if most bills sued over not paid, allocate burden to D)
e. Process for deciding if something should be denial or defense
i. Statutory construction (if statutory c/a) – what’s the default position? What’s the goal of the statute? 
ii. Precedent, if it exists

iii. Weigh policy considerations

f. Why not plead all possible affirmative defenses, just to be on the safe side? Remember Rule 11…
· Gill v. Timm [That’ll be $3,300 for repairs, $150 for alternate transport, and, oh yes, $3,300 for storage…] – (1) Were storage costs special damages that P needed to include in complaint? If so, P failed to plead. (2) Is mitigation of damages (i.e. P failed to use reasonable care to minimize damages) an affirmative defense? D argues it’s a prima facie element, P must prove storage costs prox caused by D’s acts, in which case D could counter by denial. But ct says it’s an affirmative defense, and it’s lost since D failed to plead it.





Moral: use discovery, find these things out, amend pleading if necessary.

3) 12(b)(6) defense – failure to state a claim
a. Flip side of notice pleading: since it’s easy to satisfy Rule 8, it’s correspondingly difficult to satisfy 12(b)(6), which attacks sufficiency of 8(a)(2)
b. 12(h)(2) – this defense may be raised during trial (not waived by failure to include in motion/answer)

c. 12(b)(6) granted when no possible legal remedy exists for fact pattern

i. So it can be useful when you’re pleading a case that you know you can’t win b/c you want to change the law, challenge precedent; get 12(b)(6) and appeal

ii. But don’t use it just to challenge details of complaint

d. If there’s any conceivable way that P’s complaint could be basis for recovery, ct won’t grant 12(b)(6)

e. “a complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the P can prove no set of facts in support of his claim which would entitle him to relief” – Conley 
· Conley v. Gibson [Classic statement of std required for 12(b)(6) – Black RR workers sued Union for failing to represent equally; Union filed 12(b)(6)]  12(b)(6) denied b/c complaint alleges breach pf statutory duty, an injury for which the law provides a remedy, and notice pleading does not require any detailed statement of facts in the complaint. Pleading is not a game of skill; its purpose is to facilitate hearing on the merits.
V. Counterclaims


A. Development and Goals
1) No counter-claims at old common law

a. Recoupment – reduction of P’s claim by amount of D’s claim arising from the transaction in suit

b. Set-off – D may set off claims from unrelated transactions if claims liquidated or easily determined; only up to amount of P’s suit

c. NO affirmative recovery for D, only reduction in amount owed if P wins

2) Today, counterclaim may provide affirmative recovery for D
3) Goals


a. Avoid multiple litigation by consolidating controversies btwn parties

B. Compulsory vs. Permissive 

1) 13(a) – Compulsory counterclaim
a. Arises from same transaction/occurrence that is subject matter of P’s claim
b. Exceptions: when a normally compulsory counterclaim need not be pled in answer:

i. If counter-claim already the subject of a pending suit (i.e. in D. v. P in a jurisdiction where current P v. D wasn’t compulsory counterclaim)

ii. If it requires “necessary” 3rd party over which the ct lacks PJ

iii. If claim based on in rem or quasi in rem jurisdiction

iv. If D v. P doesn’t exist at the time of serving the pleading, but arises later

c. IF counterclaim compulsory, THEN

i. Use it or lose it – if not included as counterclaim, may not be filed later separately
ii. Compulsory counterclaim gets “supplemental” (formerly known as “ancillary”) jurisdiction in federal court if it tags along with claim that has SMJ there (28 USC §1367)
iii. Can raise it w/out waiving defense of lack of PJ (at least under fed rules)
d. Sd

2) 13(b) – Permissive counterclaim 
a. Does not arise from same transaction/occurrence as claim 

b. May be pled separately later
c. No supplemental jurisdiction in fed ct

d. B/c not required, interpreted as seeking affirmative relief from ct, thereby waiving defense of lack of PJ
i. An exception where alternative/hypothetical pleading not allowed

· Williams v. Arcoa Internatl [P rented U-haul, bad accident, sued 4 Ds in NM] – Rule 14, impleader is never compulsory (P v. D v. 3rd-party-D), and so is treated similarly to permissive counterclaim. P sued 4 Ds, all argued no PJ (2 in motions, all 4 in answers). Ds seek to implead 3rd-party-D, so if Ds have to pay P, 3rd-party has to pay Ds. Ct held that b/c D’s action was permissive, it invoked the jurisdiction of the ct and waived PJ defense.

3) How do we know if the counterclaim is compulsory, rather than permissive?
a. Logical relation test (logical relation btwn claim and counterclaim)

b. Counterclaim arises from “same aggregate of operative facts” as the claim

c. Logical relationship exists when:

i. claim and counterclaim raise same issues of law and fact

ii. substantially the same evidence will support or refute claim and counterclaim

iii. res judicata would bar a subsequent suit on D’s claim absent the compulsory counterclaim rule

d. Ultimate question is: should these things be tied together or not? Logical relationship test doesn’t answer question, just opens up policy argument
· Plant v. Blazer Financial [P v. D over Truth in Lending Act; D v. P to get payment on the loan] – Federal question case, so fed court can hear it, but the counterclaim lacks independent federal jurisdiction. Ct looks to policy arguments to determine if counterclaim compulsory or permissive (anti-compulsory: TILA designed to encourage suits against lenders, this will chill; will discourage class actions; infringes on state cts deciding state law;  burdens the federal courts; no jury in TILA + jury in loan case = inefficient combination; pro-compulsory: defaulting borrowers will be sued either way; counterclaims more efficient; no complex state law at stake; feds shouldn’t be reallocating litigation burdens; claim can be brought in state ct equally well). Ct ultimately finds compulsory here.
4) SOL for Counterclaims
a. If SOL for counterclaim hasn’t run by time claim filed, filing of claim tolls SOL for counter

b. So if P’s claim has longer SOL, P can wait ‘til D’s SOL has run to file (D slept on rights)

c. In NM, P may use counterclaim no longer valid under Sol for a set-off, if

i. It was the right of the party at the time it became barred and at time of commencement of action

· The Hartford v. Gibbons & Reed [Timely suit, untimely counterclaim; Hartford subrogated into suit as P’s insurer] – Vehicle accident in 1973, P sued D for property damage (4-yr SOL) in 1977. P amended to bring in D’s driver. D filed counterclaim for personal injuries (3-yr SOL) to driver. Held: NM law doesn’t bar counterclaim after SOL, but does bar affirmative damages. Counterclaim may only be used as set-off, reducing any damages D may owe P.  


C. Counterclaim is not a cross-claim
1) Counterclaim = P v. D, D v. P

2) Cross-claim = P v. D1 & D2, D1 v. D2

a. Lawsuit is between parties on the same side of the “v”

b. There are NO compulsory cross-claims 

VI. Amendments to Pleadings


A. Pre-Trial I: Once as a Matter of Right – Rule 15(a)
1) Before responsive pleading is served or, if no responsive pleading required, w/in 20 days after pleading served

a. Add – new causes of action or defenses


b. Subtract – things that don’t hold up after discovery

2) Once final order or judgment entered, dismissing the action, right to amend terminates even if no answer filed
3) Concerns of efficiency outweighed by goal of affording parties full and fair opportunity to resolve disputes

4) Further amendments require leave of the court

· Moffat v. Branch [Suit over attnys fees, 2 UNM SOL grads go head-to-head in a CP Rule Duel] – M sued B; B filed 12(b)(6) motion; Ct issued letter decision that it would grant order to dismiss w/ prejudice and asked B to prepare the order. B prepared and served M (other party must see, ensure it’s what judge actually ordered). M filed amended complaint. Held: 12(b)(6) motion is not a responsive pleading, and a letter opinion is not a final judgment, therefore M still had right to amend. 
Lesson: put 12(b)(6) in the answer, not a motion, b/c motion gives P free notice of deficiencies he should amend.

B. Pre-Trial II: Discretion of the Court, 15(a)(2)
1) After response filed, but before trial

2) Ct has discretion, but “leave shall be freely given when justice so requires”

a. Why? Better to get to the merits

3) Ct should generally grant unless

a. undue delay, bad faith on part of movant


b. repeated failure to correct deficiencies in previous amendments


c. undue prejudice will result to other party

· Beeck v. Aquaslide’n’Dive [Tragic water slide accident at Harker Wholesale Meats employee party reveals water slide fraud] 3 insurance inspectors confirmed it was an Aquaslide; Aquaslide admitted it was in its answer (admission means it’s not considered at trial). President of Aquaslide later inspected, found it was not an Aquaslide. By that time, SOL on personal injury suit had run. Aquaslide seeks leave to amend, turn admission into denial. P argues: you had time, should’ve done your homework; you didn’t tell us it was Brand X until after SOL ran, depriving P of recovery. D argues: we did our best, you can introduce initial admission at trial (not binding), and you can sue for fraud, longer SOL. Judge allowed amendment; Ct App affirmed (b/c std is abuse of discretion, very difficult to overturn).

C. Trial Amendments – Rule 15(b)
1) Issues not raised by pleadings may be tried by express or implied consent of both parties

a. Try asking permission – but other party may respond that they’re not prepared to argue that

b. In that case, ct may grant a continuance to enable objecting party to address the evidence

c. Implied consent – what if P puts in  evidence relevant to Count #1, also relevant to new Count #9 – if D didn’t object to the evidence, did D consent to the new theory?

i. general rule: failure to object is only implied consent where it is objectively reasonable for someone to perceive that a new theory or defense is being raised

d. Better to sneak it in or ask the judge?

2) Or they may be added by motion – freely given unless prejudice against other party
· Camp v. Bernalillo Cty Med Ctr [The doctor is the judge’s neighbor] – P sued D for med mal, alleging 8 counts of negligence. Both parties agreed not to call Dr. D, judge’s neighbor (important b/c judge = factfinder, no jury). P put on evidence of 9th count; D objected (no consent). P moved for permission to add. (P: justice requires, we just figured this out; D: you should’ve figured it out before.) D argues it needs Dr. D to defend against #9; judge doesn’t allow; P wins on count #9. Ct. App. holds it was abuse of discretion to force D to abide by initial witness agreement when P allowed to amend complaint. 


3) Note on standards of review:
a. De novo review of issues of law: the easiest standard to meet

b. Jury could have gone either way but it got it wrong: hardest appellate reversal. 

c. Court discretion – reverse for abuse of discretion; trial judge acted unreasonably and outside its scope of discretion 


D. Statute of Limitations & Relation Back – Rule 15(c)
1) Amendment may be made after SOL for suit has run, in certain requirements are met; essentially making believe that the amendment occurred before SOL run

a. Changing theories

b. Changing defendants – trickier b/c notice requirements
2) Federal Rule 15(c) vs. NM Rule 15(c)
a. Fed Rule 15(c) – Amendment relates back IF
i. If law of SOL in state allows relation back (incorporation of state law by reference) OR

ii. Claim/defense asserted in amended pleading arose out of conduct, transaction, or occurrence set forth in original pleading (changing theories, adding claims, defenses etc.)

iii. BUT if changing name of party, must arise from (15c2) AND, w/in Rule 4 time period for service of summons

· party to be brought in must have received notice such that it will not be prejudiced in defending itself, and

· should have known that but for mistake, suit would have been brought against it

b. NM Rule 15(c) – Amendment relates back IF
i. Claim/defense asserted in amended pleading arose out of conduct, transaction, or occurrence set forth in original pleading

ii. If changing name of party, meet first provision AND w/in period provided by law for commencing the action
· party to be brought in must have received notice such that it will not be prejudiced in defending itself, and

· should have known that but for mistake, suit would have been brought against it

c. Problem: if read literally, NM rule means new D must receive notice before SOL runs, even though regular D may be served “w/in reasonable time after” SOL run so long as suit filed w/in SOL

i. So ct decides not to read literally, but to include time w/in which regular D would need to be notified
ii. So long as no prejudice to new D

d. Fed rule used to read like NM; after it was applied literally in Schiavone case (“the rule means what it says”), feds changed the rule

e. So both fed rule and NM rule end up being functionally the same, but NM got there by “construing the rule” and the S.Ct got there by changing the rule (the right way)
· Galion v. Conmaco International, Inc [Not to be confused with Conmaco, Inc. – only it was…] – P sued the wrong Conmacho, filed w/in SOL, served reasonable time thereafter. Right D, C2, knew of suit as soon as C1 was served b/c C2 was parent company. NM S.Ct held that amendment related back b/c there was such “an identity of interest” btwn the old and new defendants that the new one was not prejudiced. Construed statute to mean SOL + reasonable time for service.

3) How much time is reasonable for relation-back?
a. Certainty vs. Flexibility

b. Feds say “120 days,” we say “reasonable time” (Prieto)
c. Reasonable time = exercise of due diligence to serve


i. Doesn’t have to be intentional/willful delay

· Romero v. Bachicha [Don’t sue Frank Bachicha when you want to sue Paul Bachicha] – P sued D over car wreck 8 days before SOL run. Complaint called D “Frank” instead of “Paul,” so process server refused to serve. P waited 11 months before amending complaint and serving correct D. NM Ct held (1) amendment did arise from original event; (2) name change was a change of party b/c D had not been served when amendment was made (interrogatories don’t count as required “notice”); (3) D was not served w/in reasonable time. Dist Ct had held that reasonable time = lack of willful delay; Ct. App. reversed, found reasonable time = exercise of due diligence to serve. Here, due diligence was lacking b/c no justification for such a long delay.
DISCOVERY
I. Introduction

A. Prior Non-Discovery Regime

1) Pleadings had to be fact-specific (but P doesn’t have all the facts at the time of pleading)
2) All investigation pre-trial was informal; PIs, asking D (who had no obligation to answer)

3) Many facts didn’t come out until trial

· Messick v. Turnage [Woman injured when ceiling plaster fell on her in movie theater during heavy rain] – P alleged in complaint that D had negligently failed to keep roof in good repair; turns out the roof was fine, but the bathroom was flooded. She pled leaky roof, she didn’t prove leaky roof. Case dismissed.


B. Modern Theory of Discovery – 1938 FRCP
1) Must be requested; not automatic
2) Basically self-executing in that parties do most of it themselves, only go to ct if something goes wrong

3) Full power of the court behind it (can order compliance, threaten dismissal, default, sanctions) to compel parties to reveal information

4) Benefits
a. lawyers better prepared for trial

b. testimony on record (preserve, impeach)

c. expose groundless claims before trial

5) Costs

a. can be fishing expeditions

b. wealthier litigant can overwhelm other party with paper

c. party can be blackmailed into settlement rather than have information revealed

d. lawyers become lazy, use info from adversary instead of investigating

e. courts burdened with discovery motions

f. litigation much more expensive and time consuming
6) Excesses of Modern Discovery

a. 28,000 pages of documents in United Nuclear Corp.
b. At this point, is it really serving the purpose it was designed to serve, increasing access to justice?

c. Expensive, party w/ more assets can use it to take advantage of other party; need for protection against improper usage 

d. Led to recent development of fed disclosure rules
II. Discovery Timing and Devices


A. Timing



1) All formal discovery occurs AFTER a lawsuit has commenced


2) EXCEPT for Rule 27(a)
a. Person files a petition w. the court, requesting depo to perpetuate testimony, when
b. Person requesting expects to be a party to a suit (reasonable expectation)
c. but is presently unable to bring it/cause it to be brought

d. And perpetuation may prevent a failure or delay of justice
e. Petition must include reasons for needing to interview the witness; names of the persons who will be adverse parties; names and addresses of the persons to be examined; and substance of the testimony the petitioner expects to elicit from each
f. Notice must be served to any expected adverse parties; deposition may not be used against anyone not served
g. If the court agrees to the request, failure to comply is sanctionable conduct.

· In re Town of Amenia [Preserving the invaluable testimony of Mr. S, age 77, who’s suffered “several” heart attacks] – Town expects Superfund/CERCLA suit over landfills, although current clean-up is cooperative and suit is not inevitable. Town seeks to depose Mr. S, who worked at the landfill 30 years and has highly relevant info. Another polluter objects. Ct grants Rule 27 motion – there is a risk this testimony may be lost, litigation is not yet ripe, and balance is in favor of allowing. Depo may be used in lieu of sworn testimony at trial.

B. Devices

1) Rule 30 – Oral deposition

a. Party or non-party

b. Sworn testimony of a witness, recorded on paper or electronically 

c. Opposing party may intervene, ask questions, object

d. Purposes

i. Get info to win at trial

ii. Get info to add/drop counts in complaint

iii. Freeze testimony

iv. Impeach testimony at trial

e. Private arrangement, set up by the parties, ct reporter records 

f. Better than interrogatories, b/c allows questioner to be more flexible, respond, challenge; but much more expensive, too
g. Rule 32 governs use of depos at trial
i. ANY deposition may be used by ANY party to impeach

ii. depo of PARTY may be used by ADVERSE PARTY for ANY purpose

iii. ANY depo may be used by ANY party for ANY purpose IF 

· Witness dead

· Witness >100 miles from trial UNLESS absence procured by party offering the depo

· Witness unable to attend due to age, illness, infirmity, imprisonment

· Party offering depo has been unable to procure witness by subpoena

· Exceptional circumstances exist that make it desirable in the interest of justice

iv. sd
2) Rule 31 – Deposition upon written questions

a. Party or non-party

b. Party sends written interrogatories, other person responds orally, responses recorded

c. Benefits of deposition (oral answers), defects of interrogatories (no follow-ups, time to plan answers)

d. More useful for simple data, not subject to much debate; real depo much better

e. Rarely used
3) Rule 33 – Interrogatories

a. Party ONLY

b. Written questions to be answered and returned; written request for information
c. Party has 30 days to respond (and tweak answers w/ lawyer to take out anything useful)

d. Mostly good for technical questions, things that can’t be fudged

e. Party can object

4) Rule 34 – Request for Production of Documents or Things

a. Party ONLY
b. sd

5) Rule 35 – Physical & Mental Examinations

a. Party ONLY
b. sd

6) Rule 36 – Request for Admission

a. Party ONLY
b. Not really “discovery” – you already know it and want other side to admit

c. Party must respond yes, know, don’t know

d. Anything admitted is conclusively established, and does not need to be proved at trial
e. Request must be simple, direct, limited to singular relevant facts

f. Party may not respond “don’t know” w/o first making a reasonable inquiry, questioning agents, employees, etc, reviewing docs

g. Admission may be w/drawn if it does not prejudice the opposing party (prejudice requires more than just extra effort of having to prove that fact at trial) and is in the interest of justice

h. Admission may only be used for this case and no other

i. Useful tool to narrow the scope of the case, save $ not trying certain issues

7) Rule 45(c)(2) – Subpeona Duces Tecum

a. Party or non-party

b. Functionally like request for docs and things from non-party (used to have to hold a depo to get them from a non-party)


C. Judicial Oversight

III. Scope of Discovery


A. Relevant

1) “Relevant” = evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable that it would be w/out the evidence

2) Federal definition of relevant (narrower)
a. relevant to the claim or defense of any party
b. for good cause, ct may order discovery of any matter relvant to subject matter of action

3) NM definition of relevant (broader – “super-liberal”)
a. relevant to subject matter involved in pending action

b. NM S.Ct (United Nuclear): anything that might conceivably have a bearing on the subject matter; only not relevant where no possible bearing

4) If relevant, then discoverable, UNLESS privileged

B. Not Privileged

1) Privileges defined by rules of evidence = discovery privileges 

2) Sources of federal privileges: Constitution, Fed Rules of Evidence 501
a. State law in diversity cases, where state law provides the substantive law of the case (avoid forum shopping)
b. Federal common law in federal question cases

c. Congress may write privileges for the federal system

3) Sources of New Mexico privileges: Constitution, NM Rules of Evidence 

a. “Privileges recognized only as provided” in the rules

b. Lawyer-client, dr-patient, spousal, clergy, political vote, trade secrets, probation officer/social workers, informers

c. NM legislature may NOT create privileges
4) Doctor-Patient Privilege

a. Patient has privilege to refuse to disclose and prevent other from disclosing confidential communications made for purpose of diagnosis or treatment 

i. Communications, not documents

ii. How figure out what’s covered?

(1) Dump it on the court, in camera – disfavored

(2) Privilege log – preferred; party asserting privilege has burden of proving; turns over list w/ description of docs, explanation of why privileged; good faith, signed (Rule 11); those specific docs go to Ct in camera for review; ct can appoint special expert (“judge’s helper”) to go through them

iii. Fed rules expressly call for privilege log; NM cts have adopted, although not specified in rules
b. Except – no privilege for communications relevant to issue of physical, mental, or emotional condition of the patient in any proceeding in which the patient relies on the condition as an element of patient’s claim or defense
i. Essentially, you waive privilege when you raise condition in claim

· Pina v. Espinoza [P sued D for injuries from car wreck, including medical expenses, pain & suffering, and  “loss of enjoyment of life”; D requested ALL of P’s medical records for the last 5 years] – Shortcut: instead of using Rule 45 for each medical provider, requested blanket release from party. She argued not all relevant, and privileged (e.g. obgyn). She could’ve requested protective order under 26(c) before ct granted motion to compel. Dist Ct found all relevant, not privileged b/c P’s claim so broad. NM Ct App calls for privilege log rather than blanket release (too broad, b/c analysis must be communication-by-communication).






Moral: P controls what she asks for, and therefore controls how much stuff will be relevant. If you want to keep more stuff private, don’t make broad claims.

5) Statutory “privileges” (aka creation of “semi-privileges”)
a. Separation of powers (Ammerman) 

b. While in fed system, Congress has pwr to change or veto rules, NM legislature cannot override court-written rules of evidence or procedure (NM S.Ct. writes rules through Rules Cmte)

c. Legislature may have a role in creating rules, but it’s only good if it doesn’t contradict ct rules
d. Ct doesn’t like to strike down statutes if it doesn’t have to

i. If possible, construe statute as not contradicting

ii. Balance valid goals of statute w/ protection of litigants’ rights to have disputes decided on all relevant and material evidence 

· Southwest Community Health Services v. Smith [If it looks like a duck, walks like a duck, and quacks like a duck, let’s construe it so it isn’t a duck… I hate ducks] – Legislature’s statute prohibiting disclosure of doctor credentialing files sure sounds like a privilege. Rule 501 says no privileges except as listed there; if this is a privilege, the law contradicts and is invalid. But wait! Ct finds it’s not a privilege after all: (1) Not based on a personal relationship; (2) Not waivable. Ct finds privileges must have those characteristics, so this isn’t a privilege. To protect interests of litigants, ct then construes statute (which says “never discoverable”) to mean discoverable if it’s crucial to case (“success or failure would likely turn on the evidence”).
· Albuquerque Rape Crisis Center [NM legis passes Victim Counselor Confidentiality Act] – Ct establishes 2-part test: (1) If privilege not recognized by rules, and legis tries to establish, it’s invalid b/c conflict w/ 501; but (2) if privilege exists in rules of constitution, & legis enacts privilege on same subject matter, ct analyzes to determine if statute consistent w/ existing privilege. Here, statute valid b/c essentially just clarification of psychotherapist-patient privilege. 
6) Attorney-client
a. Old rule (pre-1981) – when lawyer worked for corporation, only communications w/ the “control group” of upper management were covered under this privilege; no privilege for communications w/ other employees
b. Upjohn – communications w/ any employees privileges if (1) made to counsel, (2) acting as such, (3) at the direction of corporate superiors, (4) for purpose of securing legal advice from counsel.

i. Upjohn definitely governs fed cases; but does it also apply in NM?

c. New test covers some of what was only shielded by “work product” rule before 
d. Privilege does not extend to underlying facts; only the communications themselves


C. Work product (“semi-privilege”) – Rule 26(b)(3)
1) Created in Hickman; later added to the Rules
a. Work product = interviews, statements, memoranda, correspondence, briefs, mental impressions, personal beliefs, etc.; the “stuff” a lawyer gets while working on a case
b. Semi-privileged = rebuttable presumption that it’s not discoverable 

c. Not discoverable unless P can show necessity, undue prejudice, hardship or injustice w/o discovery 
d. If information ONLY available in attny’s file, then discovery may be had
e. Rationales – 

i. why would a lawyer pay time, $$ and effort to get the stuff in the first place if the other side gets to free ride?

ii. lawyer needs certain degree of privacy; would never write anything down if it could just be turned over

iii. lawyer’s imperfect recollection could be used to impeach witnesses
f. But it’s not a complete privilege b/c for justice’s sake sometimes it will be important to have this info be discoverable
· Hickman v. Taylor [Tug boat crash kills crew members] – Tug corp. hires counsel to anticipate & prepare for litigation. Crash occurs Feb 7; public hearing of survivors March 4; counsel interviews survivors (employees) and others March 29, some statements, some “chats.” P files suit; sends interrogatories asking if statements taken; D answers yes (there’s never anything privileged about the existence of communications, just their contents). P requested contents of statements. [Under Upjohn, statements from employees would be privileged; others wouldn’t. But this was pre-Upjohn.] Statements relevant, not privileged; but ct created work product doctrine to prevent them from being discovered. P showed no necessity (he just wanted to make sure he hadn’t forgotten anything…)



Note the parallel btwn this and Southwest: it’s not in the rules, but it is law, there’s a good reason for it; it’s not a complete privilege, but it is protected.




Lawyer here was wrongly sanctioned – interrogatories and requests for docs must always be addressed to parties, this one went to lawyer; therefore lawyer didn’t disobey any valid order.
2) Modern version: Trial Preparation Materials – 26(b)(3)
a. Things otherwise discoverable (relevant, non-privileged), are protected if

i. Materials prepared in anticipation of litigation
ii. By or for a party (broader than Hickman, which wouldn’t protect things prepared by party itself)

b. But those protected materials are still discoverable if

i. party has substantial need of them

ii. party is unable w/o undue hardship to get substantial equivalent by any other means

c. Details differ, policies the same
· Knight v. Presbyterian Hospital Center [Circle the wagons, it’s a med mal claim] – Potential malpractice, PHC calls its counsel, lawyer says get statements from those involved and give to him. P sues PHC (now D); asked if there were statements, D said yes. P requested statements, D said no. Ct holds P didn’t meet burden of proving statements were (1) necessary to case and (2) contain material not available upon diligent effort by P. There might be undue hardship where: (1) statement is fresh account shortly after occurred, whereas witness’s memory now dimmed; (2) witness reluctant or hostile; (3) witness has lapse of memory; (4) witness deviating from prior statement. Today, all employee statements would likely be privileged under Upjohn. 

D. Experts

1) Different requirements depending on type/use of expert

a. Experts expected to testify at trial

i. No reason to protect from discovery

ii. Name and substance of testimony discoverable
iii. Fed rule – must be revealed in disclosure under 26(a)(2)
iv. NM rule – somewhat limited in text, but liberal in practice

b. Experts retained or specially employed but not expected to testify

i. Except as provided in Rule 35 (physical/mental exams), name, info only discoverable upon showing of “exceptional circumstances under which it is impracticable for the party seeking discovery to obtain facts or opinions of the same subject by other means”

ii. High burden, difficult to meet

iii. B/c once identities revealed, facts/opinions are easily determined; advantages opponent, chills drs’ willingness to provide consultations 

c. Experts informally consulted in preparation for trial, not retained (cocktail party experts)

i. Not discoverable
d. Experts whose information was not acquired for trial

i. Employees, witnesses, who happen to be experts
ii. Totally discoverable (if relevant, not privileged) as witnesses, not as experts
2) 4-factor test to determine whether expert is category 2 or category 3
a. manner in which consultation initiated
b. nature, type, and extent of information/material provided to or determined by the expert

c. duration & intensity of the relationship

d. terms of the consultation (payment)

3) Parties must provide each other with names, subject matter, and substance of testimony of all witnesses, including experts; failure to supplement this info will result in sanctions 
· Ager v. Jane C. Stormont Hospital [Med mal suit over child damaged at birth; P doesn’t want to reveal name of expert witness] – Question is whether name of expert retained, not expected to testify, must be reveled. Court holds it is not; interests of lawyer being able to freely consult outweigh other party’s interest in info. Lays out 4-part test for distinguishing informal expert from retained (it’s more than just the payment).

E. Use of Discovery at Trial



1) Rule 32 – use of depositions at trial (see above criteria)
· Richmond v. Brooks [Gowns of the stars!] – P sues D for divorce in NY, where D lives; P lives in CA. D deposes P by written questions (cheaper than flying a lawyer out there; NY doesn’t have pwr to compel P to come there for depo (Rule 45); today could do depo by teleconference w/ ct’s permission). When time comes for trial, P offers depos instead of flying out. Ct finds she didn’t “procure” absence by living in CA; she had no obligation to attend the trial. Therefore, depos may be used. Sucks for D b/c P could say whatever she wanted, no follow-up questions, challenges, cross-examination. 




Moral: BE CAREFUL w/ depos; you may just be seeking info, but other side may be plotting to use as evidence. Be sure you ask the right q’s to contradict etc.



2) Rule 36 – use of admissions at trial 


a. It’s not self-executing

b. Party must introduce request and response into evidence for them to become part of record
· Robinson v. Navajo Freight Lines [The key to the case is the master contract] – P requested admission that master contract existed; D denied, but law and unsigned, so P believed it was admitted, no need to bring up at trial. Requests and responses are not part of the record until they are introduced into evidence, brought to the court’s attention. Since P never did so, the fact was not admitted.  
IV. Protective Orders – Rule 26(c)

A. Court gets involved when discovery process breaks down btwn the parties; it may
1) Issue order to compel discovery; or

2) Issue protective order to protect one party from misuse of the process by the other

a. Parties can get protective order to protect info even if relevant, not privileged

b. Must show:

i. Conferred or attempted to confer w/ other party to avoid ct action

ii. Good cause

iii. to protect from annoyance, embarrassment, oppression, or undue burden or expense

c. But be careful – keep in mind that it might not be as protective as you think it is

· Krhaling v. Executive Life Ins Co [Feeling sorry for Honeywell – or not] – P in insurance suit w/ Honeywell, requested discovery of 66,000 docs. Rather than fight over privilege or work product one-by-one, parties came to agreement that all would be deemed confidential; this agreement was codified in a court order to turn over the documents but keep them confidential. P won summary judgment based on some of the docs. Now Ps in other states w/ similar suits against H want the docs, and P wants to share them. Ct overturned confidentiality order based on (1) order itself said it could be modified; (2) H doesn’t claim any actual privilege or independent grounds for protection; and (3) H didn’t meet burden of proof showing “compelling circumstances” to outweigh interests of public access.




Lesson: H should not have agreed to modification clause in order; should have made binding private agreement w/ P.
V. Discovery Sanctions


A. Breadth of Sanctions

1) Discovery essentially private arrangement btwn the parties; but if it breaks down, ct steps in

d. Order to compel discovery

e. If no compliance, then sanctions (sometimes go straight to sanctions w/o order – if egregious violation)

2) Range of sanctions – see 37(b)
a. Most severe for P (the ultimate sanction): dismissal w/ prejudice; no hearing on merits, ever

b. Most severe for D: default judgment (under Rule 37, not 55)

c. Lesser sanctions = fines, etc.
3) NM Rules require ct to consider less serious sanctions first, but no need to exhaust before granting more serious one

4) To justify most severe sanction, ct must find
a. Clear showing in the record of willfulness (intentional noncompliance), bad faith, or other fault

b. Explicit findings by the trial court supported by substantial evidence in the record that support bad faith, willfulness or other fault

5) No ultimate sanction where party legitimately unable to comply (although lesser sanctions may be applied)
a. Guy in Navy, can’t get out to attend depo

b. Mexican citizen unable to get permission to come to US for depo

· Allred v. UNM Regents [Parents sue hospital for son’s “cerebral palsy”] – P’s case was dismissed, later reinstated, after P failed to disclose consultation w/ dr through “expert witness locating service.” Then P failed to disclose recent CT scan of son taken in OK. What P should’ve done is raise an objection: argued not relevant, dr-patient privilege (but that only covers communications), trial prep materials, or expert retained, not expected to testify; but P raised no objections. Ct ordered P to turn it over, P refused. Ct imposed ultimate sanction, but deliberately left word “willful” out of order. Ct App upheld ultimate sanction, finding record showed repeated conscious or intentional noncompliance, which satisfies fault requirement (broad definition).

B. When Sanctions may be granted without a Rule 37(a) Order compelling Discovery

1) Rule 37(d) – total failure to appear, answer, etc.
2) Or, NM Ct finds, if answer is as bad as or worse than no answer at all – for example, an outright lie

a. Worse obstruction to discovery b/c w/ total lack of answer, at least other party knows what’s happened

b. ultimate sanction appropriate in this case b/s there may be other, undiscovered lies; behavior is sufficiently egregious

c. Caution = dismissal probably shouldn’t be applied if thing lied about is question jury will have to determine, material elements of claim, b/c then dismissal would pre-empt trial 
3) Goals of sanctions
a. “A rule’s a rule” – compliance w/ rules; punitive, even if other side not harmed

b. “Get to the truth” – make discovery operate to get to merits of case

c. Compensate the innocent party for expenses caused by noncompliance

4) Remember that higher ct will review sanction only for abuse of discretion
· Sandoval v. Martinez [P lies to the court about previous car accidents, and badly at that] – P sued D over car wreck. P retuned interrogatories late, stating N/A to q’s about injuries from former accidents. P released med records to D, including info about treatment for injuries from previous accidents. Ct dismissed w/ prejudice, and Ct App upheld – no need for order first.

C. Spoliation

1) Destruction of potentially useful evidence for future case
a. Common law doctrine, outside rules – no obligation to preserve potential evidence in rules of discovery
b. Duty to preserve pre-trial, pre-discovery evidence
c. In NM, not only potential parties, but 3rd parties have duty to preserve evidence (tort of spoliation) 

2) In deciding to sanction, court considers:
a. Degree of fault of the party who altered/destroyed the evidence

b. degree of prejudice suffered by opposing party (may be more important than fault)

c. whether lesser sanction exists that will avoid substantial unfairness to opposing party and will deter such conduct in the future

3) Applies to both individuals and corporations

4) Standard is reasonableness – is it reasonable to expect party to preserve this evidence 
· Segura v. K-Mart [K-Mart loses leaking oil bottle; also loses manager who knew where bottle went…] – Accident caused by leaking bottle of oil at K-mart; store loses bottle. (Doesn’t look like discovery case b/c occurs before suit filed.) Ct sanctions D by deeming the store negligent and negligence prox cause of injuries. Ct App upholds sanction b/c serious prejudice to P – destroys ability to prove K-mart liable rather than manufacturer – in spite of little evidence of fault on part of D. Sanction targeted to remedy loss of evidence; P must still prove damages, and D ahs defense (it’s not the ultimate sanction).
VI. Federal Disclosure Rules


A. Only federal (NM currently considering) – Rule 26(a)


1) W/o waiting to be asked, partied must turn over info at the beginning



2) Attempt to make system more efficient, less costly


3) Provisions




a. Initial, 26(a)(1)

i. must be provided without awaiting a discovery request: potential witnesses, documents, damages.



b. Experts, 26(a)(2)

i. at appropriate time: identify experts and provide detailed written statement of anticipated testimony




c. Disclosures close to trial, 26(a)(3)

i. identify particular evidence that may be used


4) Still need sanctions to make it work – Rule 37(c)



a.   party failed to disclosure without substantial justification AND




b.   other party was harmed.



5) Factors considered for sanctions

a. noncomplying party acted in bad faith;

b. amount of prejudice caused;

c. need for deterrence;

d. whether less drastic sanctions would be appropriate;

e. surprise;

f. ability to cure surprise;

g. trial disruption;

h. explanation for failure and importance of testimony.

· Ortiz-Lopez v. Sociedad Espanola [P gets ultimate sanction for failure to comply w/ disclosure in med mal case] – P sued D for med mal. P stated it did not have info on previous trials in which expert testified; Ct granted D’s motion to compel, then to exclude witness. P suddenly found the info; Ct labeled P’s actions “an insult” and “a shame,” upheld exclusion of expert, then, because case required expert in order to win, Ct dismissed w/ prejudice. Ct App finds noncompliance egregious, sanction upheld (no abuse of discretion).
VII. Courts take grater control of Discovery

A. Impetus = growing burden of open-ended, self-executing discovery


B. Active Role of Federal Judiciary in Pre-trial Discovery


1) Court becomes involved earlier and more actively




a. Rule 16(b), 16(f) pre-trial hearings




b. No discovery until parties meet – 26(d)




c. Mandatory discovery planning conference – 26(f)


C. Presumptive Limits on Discovery


1) Number of depositions, 30(a)(2)(A)




a. no more than 10 without leave


2) Length of deposition, 30(d)(2)




a. no more than one day of seven hours, 30d2


3) Number of interrogatories



a. no more than 25, 33(a)


D. NM 3rd Judicial Local Rule


1) Different tracks depending on level of complication



2) Schedule required


3) Pre-trial conferences


4) Pre-trial orders

SUMMARY JUDGMENT
I. Standards for Granting the Motion

A. Overview



1) An obstacle that P must jump to get to trial, verdict




a. How high should it be? Higher or lower than other ETDs, like JAML?



2) Three early termination devices 

c. 12(b)(6) – looks only at complaint, no law supports relief on P’s facts

d. 12(c) – looks at both pleadings; if affirmative defense so obvious P cannot win (e.g. SOL run)

e. 56 – SJ; if anything beyond the pleadings looked at (i.e. affidavits, discovery stuff), then it becomes a motion for SJ



3) Timing


a. Technically doesn’t have to be post-discovery

i. P may make motion any time 20 days after serving complaint

ii. D may make motion at any time

b. 56(f) – motion to stay motion for SJ until after discovery complete will generally be granted



4) Movant must show



a. No genuine issue of material fact exists AND




b. Movant entitled to judgment as a matter of law


5) Higher standard when P moves for SJ
a. P bears burden of proof at trial; so must meet standard of JAML
b. Credibility of testimony is an issue at trial; D can argue there’s no way to know if P’s affiants telling the truth

c. Ct evaluates evidence w/ presumption AGAINST the movant (assume P’s witnesses lying)

f. Extremely difficult and rare for P to get SJ


B. Three-step Process

1) Step One: Movant makes motion for SJ and supports with evidence showing P has no proof of one or more elements necessary to win
a. NO naked motions for SJ
i. Evidence: affidavits, discovery stuff (depositions, documents, interrogatories)

b. Two ways to show
i. Affirmatively negate – offer evidence proving the negative of what P must prove

ii. Point to a hole – use an interrogatory or request for admission at the end of the discovery process; ask P to admit that P doesn’t have the necessary evidence; or request the necessary info, “what evidence do you have?” (e.g. names of experts in med mal case)
2) Step Two: Non-moving party (generally P) responds
a. Two elements to response

i. D didn’t meet his burden in Step 1 (attack D’s stuff)
ii. Set forth specific facts showing that there IS a genuine issue of material fact

b. Response must also be supported

i. Counter-evidence

ii. Will most likely include an affidavit from P (but I saw you do it! or something like that)

3) Step Three: D attacks the evidence supporting P’s response 
a. 56(e) requirements for affidavits
i. Based on personal knowledge

ii. Admissible under Rules of Evidence

iii. Affiant is competent

· Celotex Corp v. Catrett [Asbestos victim’s family responds to SJ w/ 2 letters and the decedent’s deposition] – D moves for SJ, arguing P can’t prove exposure to D’s product (it would be very expensive to affirmatively negate, so D requested names of witnesses who could testify to such exposure in interrogatory). P offered its 3 pieces of evidence in response. D attacked letters; they were thrown out b/c inadmissible. But depo admissible when person dead. So SJ denied. 




*Celotex provides both the 3-step process AND the principle that SJ not disfavored in fed cts; integral, not drastic.


C. Standard for SJ vs. Standard for JAML

1) The test for JAML = the test for SJ

a. Normal std is “preponderance of the evidence” (51%)

b. Middle std is “clear and convincing” or “convincing clarity” (66.6%)

c. Higher std applies to defamation, libel actions after NYTimes; P must prove malice (at least recklessness)
d. If everything found during discovery were presented as evidence at trial, would the ct grant a JAML? If so, it should grant SJ.
2) Old test for JAML: scintilla (quark)

a. If P had even one scintilla of evidence to support his case, it had to go to the jury

b. JAML (and SJ) only granted if NO evidence at all to support the case

3) New test for JAML: whether there is enough evidence upon which a jury could properly proceed to find a verdict for P
a. If jury has to find by clear and convincing std, then P must have clear and convincing evidence to beat SJ

b. How many scintillas are enough? ONLY THE JUDGE KNOWS.
i. Extraordinary discretionary power to the trial judge (but de novo review)

ii. Judge makes the determination whether a rational jury has a reasonable basis for decision (although judge not supposed to “weigh” evidence)
iii. Much easier to get SJ and JAML now

4) How much evidence is needed to prove genuine issue of material fact?

a. More than “mere existence of some alleged factual dispute”

b. Dispute over fact that might affect the outcome of the suit

c. More than merely colorable; must be significantly probative 

· Anderson v. Liberty Lobby [Libel action filed by neo-nazi must meet clear-and-convincing evidence std to defeat SJ] – Ct held that JAML = SJ, and both must be evaluated through the prism of the substantive evidentiary burden. Since clear and convincing req’d for verdict, it is req’d to defeat SJ. SJ granted.
· Blauwkamp v. UNM Hospital [Do-over] – P voluntarily dismissed her med mal suit b/c she didn’t have an expert witness (w/o prejudice Rule 41(a)). When P brought suit again, D moved for SJ, used her previous statement and an unanswered interrogatory asking for experts to support (pointing to a hole). P responds w/ affidavit of expert witness. D attacks sufficiency (he’s in a different field; affidavit not admissible; no firsthand knowledge). Ct holds affidavit satisfactorily sets forth credentials and basis for opinions – no SJ. 





Key points: (1) Ct’s role at this stage is to determine if there is a dispute, not to decide the dispute; (2) SJ in NM is a drastic, disfavored remedy; if in doubt, send it to the jury. 

D. Is SJ an integral part of the Rules process, or a drastic remedial tool?

1) Underlying tension


a. Access vs. Efficiency again


b. Power to the judge vs. power to the jury
2) Feds: integral!

a. The trilogy (or 2/3 of it):

i. Celotex: SJ is an essential element of the FRCP; SJ = JAML
ii. Anderson: more than a scintilla of evidence needed to block SJ

iii. If higher std req’d for verdict, higher std req’d to defeat SJ

b. Pleading is easy, lots of discovery

c. Need SJ to keep junk cases out of ct; DioGuardi taking up ct resources needed for better cases

d. Much easier to get an SJ; barrier is higher for P

e. Brennan’s Anderson dissent:

i. Now you get an SJ if one unreliable guy is up against 100 eyewitnesses; but how is that not weighing the evidence? 

ii. Not good to cut people off from getting to the jury

f. If there’s not enough evidence for P to prevail at trial, why bother impaneling a jury?
3) NM: drastic!

a. Not the judge’s purpose to rule on issues on fact but to determine whether there is a dispute of a material fact in issue.
i. Every case should get to ct unless it’s super-clear; at least get it presented in ct
ii. Judge no better than laypeople at deciding issues of fact; raising the std give him too much power/discretion
iv. Jury legitimizes system in the public mind
v. Efficiency counter-argument: if more SJs lead to more appeals, system actually becomes less efficient than if they just lost at trial 

b. If P must prove A + B + C, and P has NO evidence to prove C but other elements in dispute, it must still go to the jury

i. But won’t P inevitably lose at trial? Discovery is over – no more evidence will likely appear to fill that hole… 

ii. Access over efficiency, to the extreme 

c.   NM declines to adopt Anderson: JAML is NOT the same as SJ in NM
4)  Consequences of fed position:
a.    SJ stage has become the most critical stage of the process

i. If denied, D generally settles the case (mediation to settlement, rather than trial)

ii. If granted, P appeals

5)  Under Erie we apply state substantive law in fed ct; but what about in case like this where procedure so determinative of substance? 
b. Ct in Wolford says it doesn’t make enough of a difference to apply NM SJ rule

· Bartlett v. Mirabel [P contested will; must prove undue influence by clear and convincing evidence] – Defies Brennan’s statement that no judge will ever find that SJ should be denied if preponderance std, but granted if clear and convincing std. Ct holds SJ should be granted only if higher std req’d at SJ phase, and IT IS NOT. JAML is not the same as SJ; to defeat SJ, nonmovant need only show genuine issue of material fact, not necessarily enough to meet burden of proof at trial. (So what does the NM S.Ct think? They granted cert here, then quashed.)

E. Credibility as an Issue of Fact

1) Not sufficient simply to raise the issue, say “credibility is for the jury’ (because most motions backed by affidavits, so almost every SJ would be denied)

2) Credibility MAY be reason to deny SJ, but it must be supported


a. Bias – personal or financial stake in the outcome


b. Competence – required for all affidavits anyway


c. Not acting in the regular course of business/duties


d. Testimony not internally consistent

3) Presumption of credibility that must be overcome w/ the evidence
· Lundeen v. Cordner [Ex-wife and widow fighting over the insurance policy of deceased H, who died working overseas] – W1 argues beneficiaries are her kids C1(50%) and C2(50%). W2 argues it’s ¼ to her, and ¼ to each of the three kids. W2 must show (1) H did all he could possibly do to change the beneficiaries; and (2) what the intended change was. She presented affidavit of Burks (currently in Singapore), man in charge of insurance for the company, which established both elements of claim. W2 moved for SJ. W1 could then attack the affidavits (for not meeting 56(e) req’ments – only they do) or offer counter-evidence; but she had nothing. W1 argued credibility of Burks was issue for jury, but that assertion was unsupported. So SJ granted.





Ironic: b/c affidavit not admissible at trial, if W2 had gone to trial w/ nothing more, W1 could’ve gotten JAML against her! So she wins an SJ before trial, but would have lost a JAML at trial… (note that either W could’ve deposed Burks by written q’s, either to get counter-evidence or admissible statement).
· Rivera v. Trujillo [Oh, when I said I blacked out, I didn’t mean I actually blacked out…] – P sued D over accident. When D deposed P, P admitted he had blacked out and lost consciousness right before the accident. D moves for SJ (no negligence) w/ deposition as evidence. P responds w/ affidavit that contradicts the depo. Ct holds that it doesn’t raise a genuine issue of material fact. But how does the ct know which statement was true? Lots of discretion to the trial judge; since shift from scintilla test, judge has much more leeway to evaluate the evidence.


More likely to defeat SJ if he’d contradicted himself DURING the depo; or made written corrections to it under 30(e). Where do we draw the line btwn access/efficiency, judge/jury pwr? 
II. Summary Judgment Procedure

A. Hearings

1) Motion for SJ requires specific grounds (as do all motions) Rule 7(b)





a. Specificity provides notice to other party




b. But ct may grant SJ for reasons not listed if it is otherwise appropriate
2) Where ct relies on hearing in deciding SJ, DP requires that both sides have reasonable opportunity to be heard
3) Hearing not always req’d; ct can decide on the papers




a. Fed dist ct default is no hearing




b. NM dist ct default is hearing
· Natl Excess Ins Co v. Bingham [Was flight instructor covered by plane owner’s insurance policy? Judge doesn’t care to hear the company’s side of things…] – At hearing, P presents his case, judge agrees, cuts off D’s response. P didn’t make motion w/ specificity, failed to indicate what evidence was being relied on. Ct App reversed SJ b/c D didn’t have fair opportunity to be heard.

B. Attacking the Affidavits



1) If you don’t like an affidavit, always attack it!


2) If not attacked, ct may consider it as valid evidence in SJ decision
· Lay v. VIP’s Big Boy [Window blew in, injured P; but meteorologist is not a window strength expert…] – D filed for SJ, evidence was expert affidavit from meteorologist. Affidavit qualifies him as expert in winds, but not in the stress of window panes. Therefore that portion of the affidavit is crossed out, and D does not have enough to get the SJ.

· Chavez v. Ronquillo [Was R acting w/in the scope of his employment when he drove the company car druck at 100 mph into a tree?] – D moves for SJ; P provides her affidavit (it was a business meeting!); D counters w/ affidavits of police, decedent’s wife. Neither was based on personal knowledge, would be inadmissible as hearsay. BUT P failed to raise the issue. Since not challenged, ct considers the evidence. SJ granted.

C. Special NM Procedures


1) Step One: D must:




a. List all facts not disputed (very specific)




b. Number all the facts




c. Cite everything to the record



2) Step Two: P must:




a. Admit all true




b. Dispute facts specifically by paragraph number




c. Cite everything to the record

· Richardson v. Glass [P sues D for legal malpractice; but D gets the procedures right and her new attnys screw it up…] – NM has specific procedures for Rule 56 step one and step two. Here, D followed and P failed to follow. SJ granted.
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