Constitutional Law Attack Outline:

Justiciability: Power and Limits of the Federal Courts.

Power:

1) Judicial Review

a. Structural Restraint: Article III, “Cases and controversies.”

Federal Courts can Review:

1. Executive decisions (Marbury)

a. Ministerial Acts.

2. Congressional Acts (McCulloch)

3. State court decisions for constitutionality (Hunters Lesee)

4. State criminal cases when Federal interest is at stake. (Cohens)

Limits:

1) Mootness: 

There must be an actual controversy at all stages of the case.

EXCEPTIONS:
1. The court can still fashion meaningful partial relief.

2. Voluntary cessation of D’s conduct----if D could revert to challenged conduct.

a. Padilla: could revert to holding citizens as detainees.

3. Collateral consequences: the stigma of being on ex-con has collateral consequences apart from incarceration.

4. Injury capable of repetition but evading review:

a.  Injury must be likely to happen to that plaintiff again. (Roe)

b. Injury of an inherently limited duration.

2) Ripeness:

a. Is the issue premature for judicial review?

Two Factors: 

1. Is the issue fit for a judicial review?
2. Hardship on parties of withholding judicial consideration?

a. No command to do or not do something.

b. Doesn’t grant or withhold any legal authority or license.

c. Subject someone to civil or criminal liability or create legal obligations.

3) Standing:

      General Standing:

a. Constitutional Requirements: 

1. Injury in fact: 

a. Stigmatization: must be actually discriminated against; not enough that you see other people harmed by discrimination.

2. Traceability/Causation to D’s conduct:

a. If P’s claim involves a 3rd parties causing injuries, there must be proof that D changing its conduct would prevent the 3rd party from harming P.

3. Redressibility:

a. Can the court fix the harm?

b. Prudential Requirements: (Can be overcome by Congress)

1. No 3rd party standing:

2. No generalized grievances:

3. Must be within the zone of interest 

a. protected by statute in question.

b. If P sues under statute, the statute must be intended to affect you.

c. Tax Payer Standing: (Must first satisfy Constitutional Standing)

1. Has the taxpayer established a link between their status and the law?

a. Meaning: Is Congress using its Tax & Spend Power?

2. The act cannot have merely violated the Tax & Spend Clause, it MUST HAVE VIOLATED another external constitutional check?

a. “The establishment clause,” or 

b. some other fundamental right. 
4) Political Question Doctrine:


Two core concerns:

1) Whether a question is textually left by constitution to another political branch?
a. Final authority rest some place else

2) Is there an absence of judicially manageable standards?
a. The court was not competent to determine the meaning of “trial” in a judicial impeachment case before the Senate. (Nixon)

Other concerns: 

3) Will the court be making a policy determination?

4) Is there an unusual need for adhering to the determinations of other branches?
5) Is there a potential for multifarious pronouncement on matters of national uniformity?

a. Foreign affairs.


ISSUES LIKELY TO BE A POLITICAL QUESTION: 

(1) Impeachment process; (2) Foreign affairs and War Making; (3) Amending constitution; (4) Electoral College Issues.

5) Advisory Opinions: 

1. Actual dispute between adverse litigants.
2. Opinion must have some affect. Court can’t issue advisory opinion. If no actual “case or controversy,” then a court decision would merely be an advisory opinion.

Congressional Powers & Limitations:

Commerce Clause:

1) Channels of interstate commerce (Hgwy, waterways)
2) Instrumentalities of commerce (or persons or things in interstate commerce)
3) Substantial affects on Interstate Commerce:

Is it Economic Activity?
1. Steven’s broad definition: “production, distribution, and consumption.” (Raich)

2. O’Conner’s narrow definition: is it commercial in nature. (Raich Dissent)

a. Economic Activity: (rational basis review)
i. Aggregation principle for local economic issues.

1. Wickard, Heart of Atlanta, Ollies BBQ, Raich
ii. Findings: helpful.
b. Non-Economic Activity (stricter scrutiny)
i. Probably can’t aggregate (Morrison)

ii. Factors to look at:

1. An area traditionally regulated by states? (Lopez)
2. Congressional Findings are not sufficient, but important. (Lopez, Morrison--disregarded)

3. Jurisdictional hook. (Lopez)

4. Part of a broader Regulatory Scheme. (Scalia in Raich)

a. Regulatory Scheme with the end must be regulating interstate commerce.

b. McCulloch standard: as long as broad scheme is constitutionally legitimate, any means are proper. 

c. Thomas version:

i. Go back to formalistic pre-New Deal jurisprudence and abandon substantial affects test.

10th AMENDEMENT:
The 10th Amendment is a judicially enforceable limit on Congress’ power.

i. It preserves “a zone of activities for the states to control.”

1) Plain Statement Doctrine: Unless there is a clear statement on the part of Congress that the federal law applies to states, the courts will read the law as if it exempts states.

2) Is the law one of general applicability (Reno)

a. Answer is political process (Garcia).

b. Laws that don’t interfere with a states governance of its citizens have a greater presumption of constitutionality (Printz---forcing a CLEO to conduct checks did interfere)

3) Are States being regulated as States? (NY, Printz)

4) Is the Federal Law Commandeering:

a.  State Executive; (Printz)

b.  State Legislative branch (NY)

i. Is this a negative prohibition or an affirmative duty? 

· Negative prohibitions have a greater presumption of Constitutionality. (Reno)

· Affirmative duty (NY---take title provision)

· Strength of the Federal Interest is not relevant. (Printz)

11th Amendment:
· Sovereign immunity: Protects states from civil lawsuits.
A state’s sovereign immunity may be abrogated in limited circumstances:  

1) The Federal Govt. itself brings suit against a state.

2) A private party sues a govt. official acting in official capacity for prospective injunctive relief under the Ex Parte Young fiction. (not monetary)
3) Congress can use its spending power to get states to waive sovereign immunity.
4) Congress can use bankruptcy power to abrogate State Sovereign immunity.
Congress cannot authorize suits for money damages by private citizens against a state in federal court.
UNLESS:

The law in question was validly enacted through Congress’ power under “Section 5 of the 14th Amendment.” 
Section 5 of the 14th Amendment:

Allows for suits against states for monetary damages bought by private parties.

· Congress may only pass remedial or preventive legislation for rights already recognized by the court.
·  Congress may not expand rights.
· Must be in response to state transgressions.
1) Did Congress unequivocally express its intent to abrogate state immunity?

2) Identity the scope of the right Congress seeks to enforce

a. Harms associated with a suspect class or a fundamental right. (Strict or intermediate scrutiny)

i. Access to courts. (Lane)

b. Harms associated with a lesser or subordinate right.

i. Age (Kimell);  disability (Garrett)

3) Was there a pattern of State unconstitutional conduct?
a. If the court gives strict scrutiny, it will be easier to identify a pattern of constitutional injuries.
b. Congressional Findings:
i. Is there a history “Pervasive unequal treatment” or systematic deprivations of fundamental rights? (Lane)
ii. Findings cannot be limited to “unexamined & anecdotal accounts.” (Garrett)
c. The findings need to relate to state action and not private actors. (Garrett)
4) Whether or not the law enacted was an appropriate response to the injury (Congruent and Proportional)? 

a. If there’s a big problem, Congress can use a big stick.

b. Is the remedy narrowly targeted? (Hibbs)

c. Was Congress unable to solve the problem through past legislative attempts and thus needed to adopt added prophylactic measures? (Hibbs)
· Congressional act may be struck down “as applied.”

Scalia’s Position:

Congruence and proportionality test is incorrect.

1) If Congress uses power to deal with Racial Discrimination

a. Apply McCulloch Standard.

2) For everything else, look at “ENFORCE”

a. The constitutional injury must be recognized by the court.

Tax and Spend: 
Four Part Modern Test

1) Spending must be in pursuit of “general welfare.” (Great deference to Congress)

2) The conditions must be clear and unambiguous choice for the states (Pennhurst)

a. States must know what they’re getting into, 

b. States must be able to opt out. 

3) The Federal condition must have reasonable relationship to the federal interest.

i. Federal HGWY money to drinking age. (Dole)

ii. Health and welfare is core state area---not federal.

4) May not violate any independent Constitutional protection. 

i. 10th Amendment. (open issue)

ii. At some point, T&S power might become commandeering, if the federal pressure is too great.
iii. Cannot be unduly coercive
O’Conner’s Alternative test for tax and spend:
1) Congress can condition how funds are spent.

2) Congress cannot force states to adopt regulation by using the spending power.

War Power: Split between Congress and the executive.

· The executive is the commander in chief of the military.

· Congress has the power to declare war, and the power of the purse (w/2 year short term appropriation).

War Powers Resolution: The President vetoed it, but Congress overrode the veto.

Limits on State Power:

The presumption is that, unlike the Feds., States can act unless there is a Constitutional bar to state action.

Contracts Clause: 

Threshold Step: Is the state a contracting Party?

· If yes, higher level of scrutiny. (US Trust)

Step 1: Is there a substantial impairment of a contractual relationship?

· Is this a heavily regulated area, and interference is expected. (ERG)

· Is there interference with an obligation or a remedy? (Allied) 

· Can the company still make a profit? (ERG)

Step 2: Is there a legitimate public purpose behind the state law:

· Is it within states police powers

a. Health, safety, welfare.

· Fulfilling intent of framers to further economic development and stability.

· Temporary or emergency (ERG) 

Step 3: Is the state law reasonably related to the public purpose?

· Generally defer to judgments of state legislature.

· Reasonable way to protect from high gas bills. (ERG)

· Contracts clause only applies to states, not to federal govt.

· Contracts clause only prevents the impairment of existing contracts.
Takings Clause: 

1) Is there a Taking?

2) Was it for “public use?”

3) What is the measure of “just compensation?”

“Taking”

1) Permanent physical invasion (Per se taking)  (Loreto)

2) A Lucas total regulatory taking (Per se taking)

a. A total economic loss. (Lucas)

b. Temporary moratoriums that last longer than 32 months are approaching total regulatory takings (Tahoe-Sierra)

3) Penn Central Balancing Test;

a. Economic Impact on owner.

i. If owner can still derive economic benefit, even if there are lost opportunities, there will not be a taking (Penn Central)

b. Degree of interference with reasonable investment backed expectations.

i. Bought a railroad station, which could still be profitably used as a station. (Penn Central)

ii. Certain drops in property value have to be expected (Holmes in Penn)

c. Reciprocity of advantage
i. If society wants to keep historical buildings, society at large should bear the burden and not a few individuals who own the historical sites. (Rehnquist in Penn)

ii. All property owners share the burden of a moratorium, and all share the benefit of a well planned society—which increases property values. (Tahoe-Sierra)

4) Land Use Exaction (Nolan & Dolan)

a. A substantial advancement of a legitimate state interest.

b. Rough Proportionality Test.

i. A sufficient nexus between the conditions placed on the use of the land and the state interest. 

1. Are there less restrictive means---that offer greater proportionality? 

i. Forcing an easement was not proportional with increasing public beach access—when they could’ve provided a viewing platform. (Nolan)

ii. Must show individualized findings showing the proportionality.

1. Some generalized findings are not enough (Dolan)

· Applies to both States and Federal Govt.

“Public Use”
(1) A state cannot take property from one party for the sole benefit of another private party.

(2) There must be a public purpose

· Economic Development: is a traditional governmental function.
THOMAS: There is a difference between a Public Purpose (which kelo arguably has) and Public Use (text of Constitution).

Art. IV Privileges and Immunities:

P&I clause protects individual US citizens, not Corporations.

Threshold:  (1) Is there discrimination against out of staters?

                    (2) Is the activity a fundamental interest bearing on the vitality of the nation?

a. Important economic activity (trade or profession). (Piper)

b. Access to courts; access to abortion; right to own property.

c. Is the right a mere hobby or a recreational activity? (Baldwin)

Discrimination against out of staters may be overcome if:

Step 1: Are out of staters the cause of a peculiar source of the evil? (Piper out of staters actually did not pose the imagined threat)
Step 2: Is there a substantial relation between the problem to be solved and the Discrimination?

a. Court will consider the availability of less restrictive means.

P or I Clause of the 14th Amendment:
· Privileges or immunities of Federal citizenship and not state citizenship.

RIGHT TO TRAVEL:

There are several different components of the right to travel.

1) Enter and leave freely.

2) Treated as welcome visitor.

3) Right of newly arrived resident to be treated likes other citizens of that state. (Saenz)

· New residents must receive the same benefits as long time residents.

· A state can’t trench upon the rights of Federal Citizenship.

Dormant Commerce Clause: 

· Only apples in Congressional silence: if Congress has acted, then it becomes preemption.

Threshold Step: Is the activity commerce at all? 

1st Step: Does the State law discriminate against interstate commerce?

1) Is the law facially discriminatory? (NJ TRESS)

i. Is the state hoarding a natural resource? (Hughes)

2) Does the law have a discriminatory purpose? (Kassel)

3) Does the law have a discriminatory affect/means? (Washington Apples)

i. Even if the purpose was to protect safety, the means can still discriminate.

ii. Virtually exclude all out of staters. (Washington)

iii. Impose undue costs on out of states. (Granholm—maintaining NY stores)

If discriminatory: Maine Test.

1) Is there a legitimate state interest?

2) Are there less restrictive means?

a. Almost impossible to meet.

SCALIA Approach: Only invalidate a discriminatory law. (The Pike test leads to policy decisions by judges)

If NOT discriminatory: The Pike Balancing Test.

1) Weigh the local interest against the harm on interstate commerce.

a. When laws implicate health and safety, courts will defer to state judgments.

i. But watch for a pre-text. (Kassel)

b. A matter of local concern (Barnwell Bros.
c. The burden of the regulation falls mostly on interstate commerce. (Southern Pacific)

DCC Test for State Tax: The Complete Auto Test:

1) Applied to an activity with substantial nexus in the taxing state?

2) Fairly apportioned based on the amount of business conducted in state?

3) Non discriminatory against Interstate Commerce?

Market Participant Exception to the DCC:

Step 1:  Is the State acting as a market participant (buyer or seller) rather than a regulator?

a. The state should be adding to the flow of commerce----and not burdening it.

b. State may discriminate and favor its own residents. (Reeves)

Step 2: What is the relevant market?

a. If it is defined too broadly, the exception will swallow rule.

b. The state may not impose conditions that have a substantial regulatory affect outside that market. (AK Timber)
Step 3:  Is the state trying to regulate the down stream transactions? (AK Timber) 

Step 4: State still may not hoard its natural resources.

a. Need to distinguish a finished product from a natural resource. Is it like concrete or limestone? (Reeves)

State Subsidies and DCC:

General Rule: Subsidies are normally viewed as being legitimate under DCC.

Scalia’s Four Paradigms of State Subsidies: 

1) State CAN use subsidies in staters from general revenue (OK).
2) State may not impose discriminatory tax on out of staters; 
3) State may not pass a non discriminatory tax that “exempts” or “credits” in staters;

4) State may not impose a non discriminatory tax—and then use the revenues from that tax to subsidize in staters; (West Lynn)

Congressional Consent:

Congress can consent to state discrimination of interstate commerce, that would otherwise violate DCC. 
· Congressional consent must be clear and unambiguous.
Preemption:
Express preemption: the statutory language plain on its face.
Implied Preemption:  

(1) Intent to occupy the field

(1) Federal regulations have to be so pervasive so as to leave no room for state law.

(1) In BURBANK, federal regulations of air traffic were pervasive.
(2) Conflict 

(2) Compliance with both is impossible.

(2) In this case, there was no conflict because the NRC did not speak to the economics of the plant.
(3) Objective (frustrating the goal)
(3) Interferes w/federal objective. (Burbank)

Separation of Powers:

Common S.O.P. Problems:

1) Legislative:

a. Appointments Clause: Congress attempting to exercise removal control over executive branch officers---inferior v. superior. (Bowsher, Morrison)

i. Removal power;
b. Presentment Clause: Congress attempting to make law without bicameralism and presentment. (Chada, Clinton) 

c. Non-Delegation: Congress letting judiciary (or executive) make policy decisions. (Missreta)

2) Executive: 

a. Overreaching Executive:

i. Commander in Chief Power: power to wage war.

ii. Chief Executive Power: power to enforce the policy decisions of Congress.

Formalist S.O.P. Test: 

1) What kind of power is being exercised?

a. Legislative: policy decisions.

b. Executive: enforcing law, appointing officers.

2) Who is exercising this power?

3) Is this permissible under the Constitution?

Functionalist Test:

1) A Genuine threat of encroachment…at the threat of another…..Undue aggrandizement of one branch of government?

2) Does the act impede the power of another branch to carry out it own duties?
Functionalist Executive (Jackson’s Test):
Twilight Zone Analysis:

(1) Zenith of Power: 

(a) Where the President is acting pursuant to an implied or explicit act of Congress?

(b) Presumption of Constitutionality.

(2) Twilight Zone: 

(a)  Is there is Congressional silence? 

(b) If so, any test of power depends on the events, rather than on abstract theories of law. 

(3) Lowest Ebb: 

(a) Presidential action is incompatible or contrary to the implied or express will of Congress. 

(b) Strict scrutiny.

