
Attack Outline – Criminal Law – Final 2005

Checklist:

1) What crime(s) might it be?

Homicide/Attempted Homicide





If not homicide/attempted homicide – is it assault, reckless endangerment, etc?

2) Was the crime completed? If not, was it an attempt?



3) Was there an agreement ( maybe conspiracy?



4) Was there assistance ( maybe accomplice liability?
5) What’s the actus reus? Is it met?
6) What’s the mens rea? Is it met?
7) Are there questions of causation?
8) Do any relevant defenses apply?
Key Questions:
1) Was there Actus Reus?

· Act must be volitional; no liability for involuntary act

· Acts that are not volitional:

· Reflex/convulsion

· Mov’t during unconsciousness/sleep

· Hypnosis

· Mov’t not caused by actor’s will (forced; conditioned response)

· Omissions are not acts UNLESS

· Statute imposes duty

· Special status relationship (spouses, parent-child) 

· Contractual duty obligates action (doctor, caregiver, babysitter) 

· Voluntary assumption of care for another, secluding the helpless person so as to prevent others from rendering aid 

· Risk creation (driver hits pedestrian, must render aid)

2) If it’s a result crime, did the Actus Reus CAUSE the social harm?

· Act must be both Actual Cause AND Proximate Cause

· Actual cause
· But-for the act, would social harm have occurred when it did and as it did?

· When it did: accelerating cause

· As it did: Concurrent sufficient causes: each is a substantial factor

· Proximate cause

· Was there an intervening cause? If no, then act is proximate cause; If yes, does the intervening cause supersede?
· Intervening cause

· Act of god

· Act of independent 3rd party (NOT omission)
· Act or omission of victim that assists in bringing about the result 

· Was intervening cause Responsive or Coincidental?

· If responsive, usually does not break causal chain UNLESS unforeseeable AND abnormal/bizarre
· If coincidental, usually breaks causal chain UNLESS it was foreseeable
· Apparent Safety – if act comes to rest in place of apparent safety, causal chain is broken
· Free, Deliberate, Informed Human Intervention – more likely to break causal chain
· Intended Consequences Doctrine – if intended harm occurs, by intended means, but through unintended route; causal chain is NOT broken
· Omissions NEVER break causal chain
3) Was there the required Men Rea?
· Court presumes mens rea element required UNLESS:

· Strict Liability Offense – no mens rea stated for particular element of offense AND

· statutory crime not derived from common law 

· evident legislative policy would be undermined by mens rea requirement

· standard imposed by statute is reasonable

· penalty of violation is small; “conviction does not gravely besmirch”

· Public welfare offenses; Typically malum prohibitum

· Statutory rape – no mens rea for attendant circumstance; due to policy reasons, even thought punishment severe
· MPC limits strict liability to “violations” where punishment is fine, no prison time
· Mistake of fact, law = NO DEFENSE
· Common Law Mens Reas
· Intentionally:  Defendant acts with (1) desire to cause the social harm or (2) knowledge that the social harm is virtually certain to occur as a result of his conduct

· Knowingly:  Defendant knowingly causes a particular result or knowingly engages in specified conduct; 

· Sometimes knowledge of a material fact/attendant circumstance is required.

· D has knowledge of a material fact if he is aware of the fact or he correctly believes it exists

· Some jurisdictions also permit a finding of knowledge of attendant circumstance when actor is guilty of “willful blindness;” aware of high probability of the existence of the circumstances, but DELIBERATELY fails to investigate to avoid confirmation (culpability based on failure to take obvious and simple steps to confirm or dispel suspicions); others categorize willful blindness as reckless

· Willfully: often synonym of intentional; sometimes an act done with a bad purpose or evil motive; also an intentional violation of a known legal duty or a purpose to disobey law (if specified in statute)

· Recklessness:  Requires proof that actor disregarded a substantial and unjustifiable risk of which he was aware; conscious disregard of substantial and unjustifiable risk (subjective fault) 
· Malice:  Person acts with malice if he intentionally or recklessly causes the social harm prohibited by the offense 
· Negligently: conduct that constitutes a gross deviation from the standard of care that a reasonable person would have observed in the actor’s situation; conduct is deviation if actor takes an unjustifiable risk of causing harm to another (objective fault) 

· MPC Mens Reas

· Elemental; four levels of culpability; culpability must be proven with respect to each material element of the offense (all elements material unless only relate to jurisdiction; statute of limitations):

· The conduct (an action) 

· Attendant circumstances (condition that must be present in conjunction w/ prohibited conduct in order for there to be a crime)

· Result (an outcome, usu. the social harm defined in the offense)  

· Purposely as to material element of offense:  

· Conduct/Result: Conscious object to engage in conduct or to cause such result

· Attendant circumstances: Awareness of the existence of such circumstances or belief or hope that they exist

· Knowingly: 

· Conduct/Attendant circumstance: Awareness that conduct is of that nature or that circumstances exist; 

· Result:  Awareness or practically certain that conduct will cause result

· Sec. 2.02(7):  When knowledge of the existence of a particular fact is an element of an offense, knowledge is established if a person is aware of a high probability of its existence, unless he actually believes it does not exist.  Allows for criminal liability when D was willfully blind. (Pro: willful blindness moral equivalent to actual knowledge, policy reason to deter; Con: knowledge of probability is NOT actual knowledge)

· Recklessly: Conscious disregard of substantial, unjustifiable risk that the material element exists or will result from conduct; disregard of risk must involve a gross deviation from standard of conduct that law-abiding person would observe in actor’s situation 

· Negligently:  Should have been aware that a substantial, unjustifiable risk that the material elements exists or will result from conduct; risk must be such that failure to perceive it involves gross deviation from standard of care that a reasonable person would observe in same situation 

· If MPC crime is silent on the mens rea, it must be at least reckless (can also be knowing or purposeful).

· Sec. 2.02(4):  When a law defining an offense states a level of culpability required for one of the material elements, that level applies to all material elements unless otherwise stated


4) Was there a mistake of fact or a mistake of law?
· Is it a General Intent Crime? (requires only moral blameworthiness)

· Mistake of law = defense if:

· Reasonable Reliance

· Official interpretation of law by public official authorized to interpret or enforce it (statute later invalidated; highest court decision; AG opinion)

· NOT personal opinion; NOT random lawyer’s opinion

· Fair notice (Lambert)

· Law punishes omission

· Based on personal status, not action

· And offense is malum prohibitum
· MISTAKE CANNOT NEGATE MENS REA

· Mistake of fact = defense if:

· Good faith

· Reasonable

· UNLESS

· Behavior was morally reprehensible
· Behavior was legally wrong; then can be convicted of crime committed, because blameworthy

· Is it a Specific Intent Crime? (requires specific mental state; red-flag words)

· Mistake of law = defense if:
· Reasonable Reliance

· Official interpretation of law by public official authorized to interpret or enforce it 
· NOT personal opinion; NOT random lawyer’s opinion

· Fair notice (Lambert)

· Law punishes omission

· Based on personal status, not action

· And offense is malum prohibitum
· Mistake negates mens rea: different law mistake OR law requires intentional violation
· Mistake of fact = defense if:

· Good faith

· No matter whether reasonable or unreasonable (good faith mistake negates the specific intent)

· Model Penal Code

· Mistake of fact = defense if:

· It negates specific mental state req’d to establish any element of the offense

· Legal wrong doctrine: Defendant can only be convicted of the crime he would have been guilty of had the circumstances been as he supposed

· Mistake of law = defense if: 

· Reasonable Reliance

· Fair notice – Sec 2.04(3)(a)





i.  Statute not known to defendant





ii. Statute was not published or otherwise reasonably made known 




    to defendant before crime occurred

· Statute requires intentional violation – Sec 2.04(1)(a)
HOMICIDE
Actus reus: killing of a human being
Mens rea: determines degree of homicide

	
	Common Law
	MPC

	INTENTIONAL
	Murder 1 (willful, deliberate, premeditated)
Murder 2 (intentional – but not w-d-p or heat of passion)

Voluntary Manslaughter (heat of passion)
	Murder (purpose, knowing)
Manslaughter (EMED)

	UNINTENTIONAL
	Murder 1 (felony-murder – enumerated felony)

Murder 2 (grievous injury; depraved heart recklessness; felony-murder)

Involuntary manslaughter (gross negligence)
	Murder (reckless w/ extreme indifference; during dangerous felony; grievous injury)

Manslaughter (reckless w/o extreme indifference)

Negligent homicide (gross neg)

	Murder 1/
MPC Murder
	Willful, deliberate, premeditated killing (express malice)

· Willful: Intent to kill; knowledge that killing will result (people intend natural, probable, foreseeable results of their actions; use of deadly weapon)

· Deliberate: Cool thought process; weighing facets of choice, evaluating consequences; quality of thought process

· Premeditated: to think about beforehand; quantity of thought

· “Twinkling of an eye” –premeditation can occur in an instant

· “Second look,” not acting in “hot blood,” requires enough time to form the intent and deliberate the action
	Homicide committed

· Purposely or knowingly

· Recklessly, under circumstances manifesting an extreme indifference to the value of human life

· Felony-murder: extreme recklessness is presumed if homicide occurs during commission, attempted commission, or flight from dangerous felony
· Grievous injury intent may be reckless; otherwise it’s manslaughter



	Murder 2
	Express malice – intent to kill, not mitigated to manslaughter, but not w-d-p

OR
Malice is implied, not express

· Intent to inflict grievous bodily injury 

· Depraved heart murder – extreme recklessness, wanton & willful disregard of the likelihood that actions will result in death or great bodily harm

· No INTENT to kill;
· Conscious disregard of substantial, unjustifiable risk

· Base, antisocial motive

· Felony-murder – death results during commission of felony not enumerated in statute as Murder One
· NOTE LIMITATIONS:

· Merger limitation: felony must be independent of homicide
· Inherently dangerous felony limitation: look at in abstract (can it be committed w/o risk of death) or in particular case
· Res gestae: temporal, spatial, causal link to felony
· Killing by non-felon: agency vs. proximate causation approach
	NO DEGREES OF MURDER

	Voluntary Manslaughter
	Intentional homicide committed in the heat of passion, as a result of adequate provocation

Four elements:
· Act occurred in heat of passion
· Passion resulted from adequate provocation
· No reasonable opportunity to cool off 
· Causal link btwn provocation, passion, and homicide
Adequate provocation – 

Words alone not enough (unless accompanied by current intent and ability to cause bodily harm)
Old common law categories:
· Witnessing spouse in adultery

· Assault & battery (not trivial)
· Mutual combat
· Crime committed against close relative
· False arrest 

Now: jury determines if provocation adequate 
· Reasonable person standard: it would cause a reasonable person to act rashly; ordinary human frailties
· Age, physical characteristics, characteristics that aggravate provocation (e.g. race) 

	Extreme mental or emotional disturbance (EMED) for which there is a reasonable explanation or excuse

Reasonableness of EMED judged from viewpoint of person in actor’s situation under circumstances as he believes them to be – includes disabilities, relevant external characteristics, extreme grief, but not “idiosyncratic moral values”
Subjective: EMED existed; 

Objective: reasonable for it to exist

Much broader than “heat of passion”

· Words alone are adequate

· Don’t need a provoking event

· Provocation need not be caused by victim

· No rigid cooling-off period rule


	Involuntary Manslaughter/ Negligent Homicide
	Criminally negligent homicide; gross deviation from standard of care reasonable person would exercise in the same situation (rare jurisdictions require only ordinary neg)
· Objective: was it a substantial, unjustifiable risk?
· Subjective: was it grossly negligent of D not to be aware of that risk, CONSIDERING circumstances, information known to D
· What factors considered in situation? Physical condition; not moral values; cultural factors?
	Homicide committed w/ gross negligence; gross deviation from standard of care reasonable person should exercise in situation


RAPE
	
	Common Law
	MPC

	Actus Reus
	Elements

· Sexual intercourse by D

· With V, a woman not D’s wife

· Against her will/without her consent

· By force or threat of force OR

· When V is unconscious, by means of certain forms of deception, or where V cannot consent (too young, drugged by D, etc.)
	Barbaric, hardly used

· Marital immunity

· Promiscuity = defense

· Corroboration required for victim’s testimony

· “Prompt complaint rule” – prosecution must be w/in 3 months of offense

	Old approach
	Force – sufficient to cause serious bodily harm, directly coercing intercourse

Resistance requirement – must be physical; “natural instinct of every proud female”

· Unless D uses or threatens force adequate to cause a reasonable woman to fear grievous bodily injury if she resists

Fear/threat – objective std, would create fear in reasonable woman
	

	Modern development
	Reduce resistance requirement – earnest, reasonable, rather than utmost
· But resistance still best evidence of non-consent 

Expand definition of force
· PA – forcible compulsion can be physical, psychological, moral, etc.; court can consider age, physical/mental condition, setting, power relationship of parties; threat of force uses reasonable person standard.

· NJ – Sexual penetration without affirmative, freely given, express or implied permission constitutes rape

· Only force needed is the force inherent in the act itself

· Silence means no


	

	Mens Rea
	General intent offense: morally blameworthy state regarding woman’s lack of consent
· Mistake of fact re: consent is defense in most jurisdictions

· Must be good faith + reasonable


	

	Fraud
	Fraud in inducement not rape; fraud in factum = rape
	

	Rape Shield Laws
	Excludes testimony on V’s reputation, sex acts w/ others; balance w/ 6th Amendment right to confront accuser
	


ATTEMPT
	
	Common Law
	MPC

	Overview
	Attempt occurs when a person, with the intent to commit an offense, performs any act that constitutes a substantial step toward the commission of that offense.
Attempt merges with substantive offense.

“Mere preparation” not enough: where in the stages is this event?

· 1st D conceives idea of committing a crime

· 2nd D evaluates idea to determine whether to follow through

· 3rd D decides – fully forms the intention to go forward

· 4th D prepares to commit the offense

( 

· 5th D commences commission of offense

· 6th D completes his/her actions, achieves criminal goal


	Acting with the kind of culpability otherwise required for commission of the crime, D:

· COMPLETED attempts of CONDUCT CRIMES: Purposely engages in conduct that would constitute the crime if the attendant circumstances were as he believes them to be
· COMPLETED attempts of RESULT CRIMES: Does or omits to do anything with the purpose of causing or with the belief that it will cause such result without further conduct on his part; or 
· INCOMPLETE ATTEMPTS: Purposely does or omits to do anything which under the circumstances as he believes them to be is an act or omission constituting a substantial step in a course of conduct planned to culminate in his commission of the crime. 

	Actus Reus
	Apply tests:
Tests that focus on how much remains to be done:

· Last Act Test:  defendant has performed all acts she believed necessary to commit target offense
· Physical Proximity Test: defendant has it within her power to complete the crime almost immediately.
· Dangerous Proximity Test:  defendant’s conduct is in “dangerous proximity to success;” or when an act “is so near to the result that the danger of success is very great” (Look at nearness of danger, greatness of harm, and degree of apprehension felt)

· Indispensable Element Test:  An actor who does not yet possess a necessary instrumentality for the crime, has not yet crossed the line from preparation to perpetration, e.g. Murderer who hasn’t purchased a gun
Tests that focus on how much has been done:

· Probable Desistance Test:  Defendant reached a point where it is unlikely that he would have voluntarily desisted his effort to commit the crime; jury tries to identify the “point of no return” of an ordinary person in the actor’s shoes.
· Abnormal step test: step toward crime that goes beyond point where normal citizen would think better of conduct and desist.
· Unequivocality Test:  An attempt occurs when a person’s conduct, standing alone, unambiguously manifests her criminal intent (as if watching video with sound off)
	Conduct is a substantial step that strongly corroborates D’s criminal intent:

· lying in wait, searching for or following the contemplated victim;

· enticing or seeking to entice the contemplated victim to go to the place contemplated for the crime’s commission;

· reconnoitering the place contemplated for the commission;

· unlawful entry of a structure, vehicle, or enclosure in which it is contemplated that the crime will be committed;

· possession of materials to be employed in the commission of the crime, that are specially designed for such unlawful use or which can serve no lawful purpose of the actor under the circumstances;

· possession, collection or fabrication of materials to be employed in the commission of the crime, at or near the place contemplated for its commission, where such possession, collection, or fabrication serves no lawful purpose of the actor under the circumstances;

· soliciting an innocent agent to engage in conduct constituting an element of the crime.



	Mens Rea
	Specific intent offense

· Intentionally commit act that brings person substantial step toward completing target offense

· With specific intent that target offense be committed

CANNOT attempt an involuntary crime (e.g. reckless/negligent homicide, felony murder)
	Purpose required: conscious object to engage in the conduct or to cause the result that would constitute the substantive offense.

Two Exceptions:
· Knowledge/belief that result will occur is sufficient

· Attendant circumstances require only the level of culpability required to commit target offense

	Defenses
	Factual impossibility is never a defense

When a person’s intended end constitutes a crime, but she fails to consummate the offense due to circumstances unknown to her or beyond her control
Inherent factual impossibility IS a defense

When the method to accomplish the crime is one that “a reasonable person would view as completely inappropriate to the objective sought.”

Legal impossibility (pure) IS a defense

When the law does not prohibit the defendant’s goal

Legal impossibility (hybrid) is a defense in SOME jurisdictions (trend is to phase it out)
When the goal is illegal, but it is impossible due to a factual mistake about the legal status of an attendant circumstance that is an element of an offense
· If the circumstances had been as D believed them to be, he’d be guilty of a crime
· Person may be guilty of attempt even when actual crime impossible (Thousand)
Abandonment is SOMETIMES a defense 

Not recognized by old common law; 

Trend is to recognize IF defendant voluntarily and completely renounces criminal purpose; not due to external motivating factors
	Factual impossibility is NOT a defense

Inherent factual impossibility is SOMETIMES a defense: judge has discretion to downgrade or dismiss.
Pure legal impossibility IS a defense
Hybrid legal impossibility is NOT a defense 
Abandonment IS a defense if the defendant abandons the effort to commit the crime or prevents it from being committed; and the conduct manifests a complete and voluntary renunciation of the criminal purpose.




CONSPIRACY
	
	Common Law
	MPC

	Actus Reus
	Agreement

· May be implied, rather than express
· Some jurisdictions also require overt act in furtherance of agreement, by one conspirator; act may be entirely lawful 
· Agreement may be established entirely through circumstantial evidence (e.g. crime looks choreographed)


	Agreement

· Agrees to commit offense; or
· Agrees to attempt to commit an offense; or
· Solicits another to commit an offense; or
· Aids another person in the planning or commission of the offense

Overt act only required for misdemeanors or 3rd degree felonies



	Mens Rea
	Dual intent (specific intent)

· Intent to form agreement
· Intent that object of agreement (target offense) be committed

Purpose required – CANNOT conspire to commit unintentional crime 

Purpose may be inferred from knowledge if:

· D has a “stake in the venture,” e.g. grossly inflated price
· There’s no legitimate use for the goods/services
· The volume of sales is disproportionate to any legitimate demand
· The crime is aggravated


	A person is guilty of conspiracy with another person or persons to commit a crime if, with the purpose of promoting or facilitating its commission, he
agrees with such other person or persons that they or one or more of them will engage in conduct that constitutes actus reus of conspiracy.
Purpose required; knowledge not sufficient



	Scope of liability
	Object need not be crime: may be merely dishonest, corrupt, fraudulent, or immoral
Pinkerton doctrine – in an ongoing conspiracy, each conspirator is responsible for all criminal acts of coconspirators that are

· Within the scope of the conspiracy OR
· A reasonably foreseeable result of the conspiracy
· Critique: guilt should be personal, not vicarious
No merger w/ target offense


	Object must be actual crime

No Pinkerton liability 

Conspiracy merges w/ target offense

	Unilateral vs. Bilateral 
	Plurality requirement – more than one party must actually intend to agree; cannot conspire with feigning associate (e.g. undercover cop)
	No plurality requirement

	Defenses
	Abandonment not a defense – once conspiracy formed, cannot undo it

· But, if voluntarily and completely renunciate, communicate withdrawal to co-conspirators, no longer liable for their acts after that point


	Abandonment may be defense if

D communicates withdrawal to co-conspirators and

attempts to thwart conspiracy




COMPLICITY/ACCOMPLICE LIABILITY
	
	Common Law
	MPC

	Actus Reus
	Assistance of any type, no matter how trivial
· Physical

· Psychological

· Incites, supports, encourages

· Agreement to assist

· “Mere presence not enough”; BUT, line btwn mere presence and presence + encouragement is very fine (e.g. presence + prior agreement to aid = encouragement)

· Omission where there is duty to act

Assistance must be assistance-in-fact; effectual
No causation requirement


	S is P’s accomplice if S, with the requisite mens rea,
· solicits P to commit the offense;
· aids, agrees to aid, or attempts to aid P in the planning or commission of the offense; OR
· has a legal duty to prevent the commission of the offense, but makes no effort to do so

Aid does NOT have to be effectual

Attempted aid becomes attempt of the substantive crime (MPC 5.01(3) 



	Mens Rea
	Dual intent

· Intent to assist the primary party to engage in the conduct that forms the basis for the offense
· Intent that assistance result in commission of offense; mens rea required in the definition of the substantive crime
Purpose may be inferred from knowledge if:

· D has a “stake in the venture,” e.g. grossly inflated price

· There’s no legitimate use for the goods/services

· The volume of sales is disproportionate to any legitimate demand

· The crime is aggravated
Only exception of intent requirement = when mens rea for RESULT element of crime is less than intentional 

· Majority rule – if result may be unintentional, then accomplice needs only the mens rea required by the statute 

· Minority rule – accomplice must intend actual result


	Assistance must be “with the purpose of promoting or facilitating the commission of the offense” 

Must be purpose, not knowing
In result crimes of recklessness/negligence, person is liable if:
· he was an accomplice in the conduct that caused the result
· he acted with the culpability, if any, regarding the result that is sufficient for the commission of the offense


	Doctrines
	Natural & Probable consequences
· Did P commit crime A?
· If yes, did S intentionally assist in the commission of crime A?
· If yes, did P commit any other crimes?
· If yes, were those crimes, although not committed or desired by S, reasonably foreseeable consequences of crime A?

Corroboration requirement – cannot be convicted on uncorroborated testimony of accomplices
	NO natural-and-probable consequences doctrine



	Defenses 
	Abandonment

· S must communicate withdrawal to the principal and make bona fide efforts to neutralize the effect of his prior assistance
No accomplice liability if person is member of class of persons law prohibiting offense was meant to protect
No liability if principal CANNOT commit crime (e.g. undercover cop; differs from MPC)

No liability for attempting to aid (differs from MPC)

Entrapment
· Subjective test: gov’t induces person not predisposed to commit crime; gov’t must show evident of predisposition of specific person

· Objective test: when police conduct objectively likely to induce reasonable, law-abiding person to commit crime


	Defense of abandonment 
· If S terminates participation before crime committed AND
· S neutralizes his assistance AND
· S gives timely warning to the police about the impending offense OR
· In some other manner attempts to prevent the commission of the offense

S is not accomplice if he is the victim of the offense
S is not accomplice if S’s conduct is “inevitably incident” to the commission of the offense (e.g. drug buyer incident to drug sale)



DEFENSES
	
	Common Law
	MPC

	Self-Defense
	Non-aggressor justified in using deadly force upon another if he reasonably believes that such force is necessary to protect himself from imminent use of unlawful deadly force by the other party
Justification

· Transfers to accomplices

· Transfers to 3rd parties injured; UNLESS defense was reckless or gross negligent

Elements

· Necessity

· Imminent threat of unlawful force

· Proportionality

· No deadly force if non-deadly would suffice

· Reasonable belief 

· Subjective w/ objective test

· Physical factors, prior experience w/ assailant 

Aggressor - one whose affirmative unlawful act is reasonably calculated to produce an affray w/ injurious or fatal consequences
· Aggressor may not claim self-defense

· May lose aggressor status

· If deadly aggressor: withdrawing from the conflict and successfully communicating this fact to the intended victim
· If non-deadly: regains right to defense if intended victim responds with disproportionate, deadly force
Retreat

· Most US jurisdictions don’t require

· Some require if only other choice is deadly force and if person is aware of ability to retreat to a place of complete safety
· No requirement to retreat from castle or curtilage
Clean hands

	Justified in using force upon another person if he believes that such force is immediately necessary to protect himself against the exercise of unlawful force by the other on the present occasion
· “Immediately necessary on present occasion” replaces imminent – authorizes force sooner than common law
· Belief may be unreasonable
· BUT, D may not be reckless or negligent in regard to the facts relating to the justifiability of his conduct
· Deadly force ONLY against death; serious bodily injury; forcible rape; or kidnapping.
· If D justifiably defends against aggressor, but recklessly or negligently harms bystanders, defense NOT available for harm to bystander
· Aggressor limitation: deadly force may not be used by aggressor who used deadly force; it MAY be used by non-deadly aggressor
· Retreat requirement: deadly force not permitted if person knows that he can avoid the necessity of using such force with complete safety by retreating
· Retreat not required from home
· Unless actor was initial aggressor OR
· If actor was attacked by co-worker in their common workplace

	Necessity
	Justification Defense

Elements:

· D faced with choice of evils, chose lesser

· Weighed against foreseeable harm, not harm that actually occurs

· Choice must be objectively correct
· D acted to prevent imminent harm

· Direct causal relationship between action taken and harm prevented; D must reasonably believe act will be effective in averting danger

· There must be no legal alternative 

· D must have “clean hands” – not wrongfully placed self in that situation

· *Some jurisdictions – necessity must be caused by natural, not human, forces

· Not usually allowed as defense to homicide

	Elements

· D believes conduct necessary to avoid harm to himself or another

· Harm sought to be avoided by D’s conduct is greater than that sought to be avoided by the law prohibiting his conduct

· No other defense exists to excuse or justify conduct

· No legislative intent to exclude the conduct in such circumstances plainly exists

Differences from common law:

· No imminence requirement

· No natural forces restriction

· Can be used as defense to homicide

· Clean hands requirement much less stringent:  

· If recklessness/negligence is mens rea of offense, D must not have been reckless or negligent in placing self in that position

· But if offense requires purpose/knowing, necessity defense available 


	Duress
	Excuse Defense
· for situations when even a reasonable person would yield to coercion

· DOESN’T transfer to accomplices

· No balancing of evils – evil created may be greater than evil avoided

Criminal act as result of coercion
Elements

· Immediate threat of deadly force

· Directed toward D or third party, generally relative

· Generally from human being, not nature

· Immediate – less temporally pressing than “imminent,” but cannot be a “veiled future threat”

· Threat must coerce D to commit specific offense 

· Reasonable, well-grounded fear that threat is genuine

· No reasonable escapability 

· Clean hands
	Elements:
D compelled to commit crime due to:

· use or threat of unlawful force against him or another, 

· that a person of reasonable firmness in that situation would have been unable to resist

· D must not have been reckless in placing self in situation; OR must not have been negligent IF that is the level of culpability required for the offense
Differences from common law
· Test = person of reasonable firmness
· Clean hands requirement less stringent
· Threat not required to be immediate or deadly
· Can be raised as defense to homicide

	Insanity
	Competency

Person is incompetent to stand trial if, during the criminal proceedings, the person: 
· Lacks the capacity to consult with her attorney with a reasonable degree of rational understanding; OR
· lacks a rational and factual understanding of the proceedings against her
Culpability – Affirmative defense (excuse)
M’Naghten: D is insane if, at the time of his act, he was laboring under such a defect of reason, arising form a disease of the mind, that he
· did not know the nature and quality of the act that he was doing; OR
· if he did know it, he did not know that what he was doing was wrong.

MPC/ALI: D not responsible for conduct if, at the time of that conduct, as the result of a mental disease or defect, she lacked substantial capacity to
· appreciate the criminality or wrongfulness of her conduct or
· to conform her conduct to the requirements of the law (irresistible impulse) 

Durham (overruled): D is excused if his unlawful conduct was the product of a mental disease or defect (focus on But-for causation)

Federal – D excused if, at the time of the offense, as the result of a SEVERE mental disease or defect, she was unable to appreciate
· the nature and quality of her conduct; or
· the wrongfulness of her conduct.
· Variation on M’Naghten; response to criticism that it’s beyond our ability to tell the difference between an irresistible impulse and an impulse not resisted. 



	Offense modifications
	Crime-specific defenses; authorize acquittal even though conduct meets elements of crime, b/c actor has not caused the social harm sought to be prevented (e.g. paying ransom demand)


	Non-exculpatory public policy defenses
	Not related to actor or conduct; serve other policy concerns (e.g. Statute of limitations, diplomatic immunity)


Intent to kill


Premed


Intent but not premed


Heat of passion





No intent to kill


Recklessness/depraved heart


Intent to grievously injure


Intent to commit felony


Negligence











V Dead


Murder 1


Murder 2 intent


Voluntary Mans








V not dead: Attempt


(of what degree?)





V Dead


Murder 1 (felony)


Murder 2 depraved heart/intent to injure


Involuntary manslaughter





V not dead:


NOT Attempt


Cannot attempt unintentional crime
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