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Property Attack Outline
1. What type of estate is granted?
Life estate (por autrie vie), Fee tail (POV), Fee simple 

2. Is the next future interest, an interest in the Grantor or in a Transferee?

Classify Grantor’s interest

If Grantor = Reversion (LE/FT), Possibility of reverter (FSD), Right of entry (FSCS)
Classify Transferee’s interest
If Grantee = Remainder or Executory interest 
Does it divests another Transferee or occur after a gap in Time?

No to both =
Remainder





Yes to either = Executory Interest

Is remainderman ascertainable & No condition precedent?

   1. Divests = shifting

No to either = Contingent






   2. Gap = springing

Yes to both = Vested
Remainders 

a. Vested 
subject to open – Rule of convenience closes class once can be possessed/distributed
subject to divestment – can be divested before possessed, once possessed it’s on EL
subject to executory limitation – can only be divested once possessed
b. Contingent 
c. Alternative CR

Executory interest (contains a gift over)

a. shifting (divests another)
or
b. springing (after gap)
3. If the interest in Transferee is defeasible, how do you classify it?
a. on Condition Subsequent = conditional language = provided, however, but if, on the condition

that, if – grant forever subject to condition, followed by right of reentry
b. Determinable = words of duration = while, during, until, so long as, only – limited grant, followed

by possibility of reverter

c. on Executory Limitation = followed by gift over, Executory Interest
4. Are there any rules furthering marketability that apply?
Merger, Destructibility of Contingent Remainders, Shelley’s case, Worthier Title, RAP

RAP Analysis
1. Classify all the interests

2. Are there any interests that are not vested? 
    Applies to contingent remainders, executory interests, class gifts subject to open, options
    Exception = does not apply to executory interests between charities
If yes, apply RAP to each unvested interest

3. For each unvested interest, Ask:

What event(s) cause the interest to vest? GET THE EVENT CLEAR IN YOUR MIND!

Rule of Convenience = closes class once 1 member is entitled to possession/distribution
4. List all Potential Validating Lives

For each one, Ask:

Is it a LIBCOI? (Eliminate the ones who were not born at time of grant)
5. If Yes, Ask:

Is it possible for the event to occur and the interest to vest or fail more than 21 years after that person’s life?

Construct remote vesting hypothetical!

6. If NO, then you have found the validating life! (cannot be large un-named group)
7. If there is no validating life, is the interest certain to vest or fail within 21 years of the

creation of the grant?
8. Will another Rule Furthering Marketability cause the interest to vest or fail within 21 yrs?

(Destruction of Contingent Remainders can save a grant = certain to fail)
9. If grant fails, re-classify remaining interests.
Estates

Conveyances and wills (commas mark where the grant ends)
Presumptions

1. Grant all you have 

2. Against partial testament 

3. Against restraints on alienation (strike out)

4. In favor of FSA 

5. FSCS preferred over FSD

(who can use property = indirect restraint on alienation v. how property is used = ok, if reasonable)

Present interests

Life Estate – (was default) termination language - during his life, for life
Present possession, future possession until death, alienable only for lifetime (por autrie vie)

O keeps reversion

Doctrine of Waste -  can’t impair the value of property so as to unreasonably diminish future interest
Fee Tail

Present possession, future possession for lifetime, children inherit automatically, thru lineal heirs - may alienate only possession during lifetime, naturally terminating (bloodline will run out)

O to A (fee tail tenant) and the heirs of his body (lineal decedent of fee tail tenant)

O keeps reversion, If A sells to B = B becomes fee tail tenant for duration of A’s life

Now, fee tail has largely been abolished and signifies a FSA

Disentail by transferring deed to another within one’s lifetime

If want to delay until one’s death, use a straw person (A to S, then back again)

Failure of issue (common law = end of bloodline, modern = time of death)
Fee Simple

Present possession, future possession, fully alienable, inheritable, devisable

O has nothing

Defeasible estates
Fee simple on condition subsequent - intend a full grant subject to a condition
Conditional language = provided, however, but if, on the condition that, if
O has right of entry (not alienable or devisable, but inheritable) (O can release conditional)
O to A, but if A fails to use the land as a wild life refuge, O has a right to reenter the land.

Equitable law of latches = ‘You unreasonably delayed and your delay caused me prejudice.’
Presumption in favor of FSCS 

Fee Simple Determinable/LED - Intend limited grant for singular purpose
words of duration  = while, during, until, so long as
O to A as long as A uses the land as a wild life refuge.

O has possibility of reverter (not alienable or devisable, but inheritable)

(can have determinable lease - O has FS subject to leasehold/piggy back rule)
Marenholtz v. School board, Odd Fellows Lodge

Fee simple on Executory Limitation/LEEL = followed by gift over (executory interest)
Modern conveyance, residuary legatee/devisee gets pot if transfer is not immediate

(not alienable, but devisable and inheritable)
VR subject to divestment becomes on EL once possessory, O has reversion 
Rules furthering marketability
Shift future interest to ascertained person/No longer used, now rely on RAP
1. Destructibility of Contingent Remainders - If CR does not vest at the end of LE, it disappears

2. Rule in Shelley’s case – (applies to remainders, not executory interests)
If one instrument creates LE in A and a remainder in A’s heirs or the heirs of A’s body =

A’s heirs’ interest goes to A (If not given to the heirs directly, Shelley’s rule does not apply)

3. Doctrine of Worthier Title – If give an inter vivos grant of land with a remainder or executory

interest to grantor’s heirs = The grantor’s heirs’ interest reverts to O

4. Doctrine of Merger – (does not apply to executory interests) see below
Future interests

I. Remainders

1. Vested = remainder person ascertained and no condition precedent

Alienable, inheritable, devisable

a. Subject to open =

        conveyance to class where at least one member is ascertainable or has met the condition 

(closes once 1 member entitled to possession/distribution, becomes subject to partial divestment)

b. Subject to divestment = condition results in divestment of vested remainder 

         (can be divested before it becomes possessory)

c. Subject to executory limitation = if condition cannot be met or not met until possessory 

2. Contingent = unascertained remainder person or condition precedent


Not alienable, but inheritable and devisable

Destructibility of Contingent Remainders - Destroyed if doesn’t vest at end of previous estate
Expiration – estate ends before condition precedent is met
Forfeiture - if life estate is renounced, reversion kicks in 
Merger – if successive estates come into the same hands, the two estates are transformed into one larger estate (unless both created in same instrument at the same time)
Alternative contingent remainder - follows a CR to someone else and becomes vested in the circumstances in which the previous remainder would not
II. Executory interest – cuts short previous estate
Not alienable, but inheritable and devisable

a. Shifting – O to A, then to B (divests A)
b. Springing - O to A, back to O, then to B (springs over gap)

Trusts
Creates equitable interests, protects concurrent property interests, permits full alienability of land
trustee = legal interest
beneficiary = equitable interest
Rule Against Perpetuities
“No interest is good, unless it must vest, if at all, 

not later than 21 years after some life in being at the creation of the interest.”

Contingent remainders
Executory interests = only vested once become possessory (could create FSD/POR instead)
Class gifts (subject to open) = not vested until all possible members of the class have vested 
(must vest in its entirety or whole class gift fails)

Rule of convenience = closes class once one member entitled to possession/distribution

Options = grants the power to compel the sale (contingent because may not purchase)    
Con = formalism (21yrs arbitrary) Pro = creates disincentive

Valid = If it will vest or is certain to fail within the perpetuities period

Not valid = if it might vest sometime after the perpetuities period

Reversions, Rights of Entry, Possibility of Reverter = vested

Look for validating life!

Life in being at conveyance of interest (LIBCOI) + 21 yrs after their death = Perpetuities Period

Alternative perpetuities period = if can prove that it will vest or fail within 21 yrs of its creation
O to the winner of the Boston marathon in 2009. 

Valid = will know by 2009

O to the next winner of the Boston marathon. 

Not valid = could be postponed longer than 21yrs
Will another Rule Furthering Marketability cause the interest to vest or fail within 21 yrs?

RAP reforms
Wait and See (if actually vests within 21 yrs) v. What might have happened (Symphony Space)

Cy pres – reform document to validate interest, if still consistent with intent

No fertile octogenarian (-13/65+) or unborn widow, USRAP has flat 90 yr vesting period (wait)
 Add a savings clause to contingent interests = ‘but if it does not vest within 21 yrs, then it fails’
Co-ownership

Can request partition - in kind (preferred) or by sale (balance interests of parties)

Owelty may be owed if not divided equally

(Delfino/subdivision, Spiller/warehouse, Swartzbaugh/boxing pavilion)
1. Tenancy in common = right to occupy the whole, each owns an undivided share of the whole 
(no survivorship rights, inheritable and devisable)
Presumption against creating joint tenancy, must specify survivorship right
2. Joint tenancy – regarded as single owner (avoids probate)

When someone dies, the estate simply continues freed from the participation of the decedent 

4 unities (plus intent)

Time – Acquired or vests at the same time

Title – Acquired title by the same instrument

Interest – All have equal undivided shares and identical interests 

Possession – Each has a right to possession of the whole

3. Tenancy by the entirety – all 4 unities plus marriage (avoids probate)
husband and wife must convey together, individual cannot sever
The benefits and burdens of co-ownership
Conceptually, each has a right to occupy a whole (just exercising his right)

Ouster = “Unless I try to keep you out, you can’t demand money from me.”

Constructive ouster = Can make it unlikely or unfeasible that co-tenant will exercise their right

(Sometimes demand + refusal is sufficient)

Adverse possession by joint tenant possible only if declare intent to claim title
Accounting for benefits/recovering costs
Action for mesne profits 
(Only available once has attempted ousting of co-tenant, get % fair market value of rent)
An accounting (not dependant on attempted ousting, % of actual $ received, share rents and profits and taxes - necessary repairs not reimbursed, may be reimbursed for added value of improvements although not outgoing cost)

Severance of Joint Tenancy
   Convey to 3rd party

   Straw person v. Self 

(Riddle v. Harmon, wife - conceptual formulism v. common sense & efficiency)
    Mortgage – (Harms v. Sprague, brothers) Consensual lien or Title theory of mortgages 

(transfer of title or a limited title which only creates a security interest)
Judgment Lien – private debt, Liens do not survive death, Liens/Leases do not sever

Bank accounts Banks treat as true joint tenancy, Presume that survivorship rights intended

If there’s a conflict upon death, look at intent of parties 

Convenience account = to pay for expenses (not ownership)

Payable-on-death account = gift of remainder upon death (similar to will)

If there is a conflict during life, may split 50/50 or based on contribution to account (more common)

Safety deposit boxes = Must prove that survivorship rights or that a true joint tenancy was intended
Property Generally

Rights among people concerning things

Based on… Discovery, First occupancy (first in time), Labor altering the property
Acquisition by Conquest
Johnson v. McIntosh
Property rights arise from sovereign/Government successor of European discoverers
Acquisition by Capture
Pierson v. Post

1. Intent 

2. Control 

3. Deprivation of natural liberty or mobility

Pursuit alone not enough, need control 

If escapes = wild, if domesticated = prior possessor (applies to ‘fugitive natural resources’)
(encourage productive behavior/new technology v. custom/expectations/protect investments)

Whaling (constructive possession), Duck decoy (tortious interference with livelihood) 
Unlike Hammonds, re-injected is not necessarily escaped
Depends on what society wants
Ratione Soli = OLQ in constructive possession of wild animals
Acquisition by Creation
INS v. AP

No property right in news itself, but once mixed with labor = quasi-property
Cheney v. Doris Silk

Reluctant to protect creativity itself, protects specific manifestation up to a point
(promotes competition = lowers cost, encourages innovation, assists judicial efficiency)
Moore v. Regents
Property right problematic = burdens industry & moral issues 

(people as property, possible exploitation, paid v. donated, Eminent Domain)
Exception for celebrity name and likeness
Acquisition by Gift
Gift intro vivos = during life = irrevocable present transfer of ownership
1. Intention = manifested intent to make a gift
2. Delivery = transfer the property (actual, symbolic, constructive = access/keys)

If it can be hand delivered, it must be

3. Acceptance

Gift causa mortis = made in expectation of immediate approaching death –
if don’t die and owner wants it back, then have to return it
Testamentary transfer = given in a will (doesn’t transfer until death, can be revoked)
“I want you to have this when I die.” (inadequate testamentary gift = statute of frauds)
Life estate interest in possession (Gruen/painting)
Remainder FS = present interest, possession to occur in the future (can’t take it back) 

Once the donor dies, he has whole ownership
Acquisition by Find
Reward honest finders v. Protect interests of true owner
Found = possession (knowledge and control) 
Prior possessor has better title than subsequent (prevents endless seizures)
Mislaid – voluntarily placed, then inadvertently forgotten, OLQ steward for true owner 
(Constructive bailment = Bailee/owner of item, Bailor/OLQ has current possession only)

Lost – involuntarily left, finder has better title against all but true owner

Abandoned – discarded with no intention of recovering, finder acquires title
Treasure trove- (hidden valuables) intentional placement, but sense of antiquity or malfeasance
If public place, look to intent of true owner (lost/mislaid)
MacAvoy v. Medina (mislaid wallet), Hannah v. Peel (broach)
To Owner of Locus in Quo = attached/embedded, private place, trespasser, agent, mislaid, treasure
Except when owner is never on property (Does owner exercise control over property?)
To finder = lost in public on surface, lost in private if long term tenant, abandoned, treasure
 Remedies = trover/trespass ($ damages) v. replevin/ejectment (the thing itself)
Acquisition by Adverse Possession
Runs counter to first in time/first possessor (Sleeping theory, Earning, Personality/expectations)
Rewards productive use of land & Encourages rightful owners to maintain their rights
Statute of limitations = how long you have the right to seek a remedy under the law
Title transfers to AP and is presumed to exist since the commencement of adverse possession
4 Necessary Elements

1. Actual entry giving exclusive possession (exclusive of general public and true owner)
2. Open and notorious (Would true owner/community have noticed?)
3. Adverse (without permission) and under a claim of right (intend to make your own) 
3 standards = Subjective intent/aggressive, Mistake/good faith claim, Objective/act as owner

(Van Valkenburgh v. Lutz)
4. Continuous use for statutory period (normal use, common interruptions permitted) 
Tacking of times of possession permitted (Howard v. Kunto)
As long as privity (connection) exists between possessors (possession is derivative)
Disability – must be present at time of entry 
If a Minor, Incarcerated or Insane, the statute of limitations does not start to run (tolled) until removed
Color of title = claim founded on written instrument which is invalid

Once has occupied for the requisite length of time, gets the entire amount described

Any possession by true owner neutralizes the constructive possession of the adverse possessor
Boundary disputes - AP can apply to encroachments so long as inhabit for the statutory period
If minor, true owner must have actual knowledge to be notorious 
(Mannillo v. Gorski - 15 inches, applies liability rule = damages)
Equitable doctrines - Oral agreements enforced, Acquiescence, Estoppel (rely on statements)
Adverse Possession of Chattels
O’Keefe v. Snyder

 Discovery rule – statute of limitations does not run until discovers or should have discovered thru due diligence where the item is (What’s due diligence? How sophisticated is owner?)
If fraudulently concealed, statute of limitations is tolled - Tacking permitted
Two people could nonetheless have good title (UCC - Protects consumers)
1. Good faith purchaser for the value from someone with voidable title 
2. Entrusting provision -  goods entrusted to merchant (of goods of that kinds) sold to bona fide buyer (in normal course of business) 
Right to exclude, but can’t use property right to deprive others of their rights
Jacque v. Steenberg Home
State v. Shack (migrant tenants’ rights)

Eminent Domain & Regulatory Takings
Nuisance Abatement (police power) = Equality of burden, Means adapted to end (Hadacheck, brick)
Public ownership, Public access, Public purpose (Assembly problems/sequential lots & hold outs)
Public use
Poletown – Is it for the primary benefit of public or private user?

Berman & Hawaii – public purpose realized when harmful use eliminated
Kelo – rational basis review, economic development = public purpose

Just compensation
Conflict of values - Value to owner may be more than fair market value (sentimental, etc)  
Categorical taking v. Balancing test
(right to exclude more important (autonomy) then the right to use)
Applied challenge v. Facial challenge

Per se taking = 1. Permanent physical occupation (Loretto, cable box)

     2. Loss of all economically viable use of land



Unless regulate to prevent a nuisance or limitation inherent in deed (Lucas)
If regulation goes too far it will be recognized as a taking (from Penn Coal to Penn Central)
Multifactor Balancing Test 
1. Extent of diminution in value

2. Interference with investment backed expectations (reasonable notice)

3. Average reciprocity of advantage 

4. Character of government action

Tahoe  (temporary regulatory taking, look at property as a whole)
Conceptual severance of the property (by geography, time, property right – not solely for taking)
Exam Tips
Read thru, Allocate time, On second read thru take notes, Outline key ideas (use headings)

1. Identify issue – state the issue and why it is important to the outcome

Ownership of Land & Items contested

Whose your client, what’s your position?

2. Group by party

State the primary rule (synthesis)

Break into elements

Define the standards or tests 

Address any exceptions

3. Apply the facts


Explain significance of facts in light of applicable law


Analogize to case law


Use the facts to support the argument or establish the party’s claim

4. Identify the policy reasons behind the rule

What’s the result?
