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1. Goal of Torts:  Distribute losses, deterrence, punishment [punitive damages], and compensation.

· Modern approach:  Less focus on the state of mind [culpability] and a theory of strict liability.

A. People who suffer losses should get a remedy.

· Too bad, so sad.

· Tortfeasor?

· Insurance policy [loss distribution]

B. Harms are a loss in fact [Was there a legal loss?].  Injuries are harms that can be compensated.  Compensation is in the form of damages.

C. Look for the possible Ds

· Do they have deep pockets?

· Did they cause the tort [can be a causer, but not a tortfeasor]?

D. Answers/defenses:  a normal response to a complaint being served

·    Denial

·    Procedural defenses “you sued me in the wrong court”

·    Affirmative defenses [i.e. “maybe, maybe not”]  Must be plead and proven by the defendant

-D’s assertion raising new facts and arguments that, if true, will defeat the P’s claim, even if all allegations in the complaint are true:

-Examples: 

I. Contributory negligence:

II. Duress:

III. Statute of limitations:

·    Motion to dismiss:  There was no cause of action “failure to state a claim” 

· Demurrer-concedes the truth of the facts, but questions the law.

E. Stare Decisis:

· Distinguish:  Distinguish your case from those in history to avoid precedent

· Dicta:  “doesn’t count”  Was making commentary, not law.

· Dumb:  Outdated holdings.  Times have changed.

F. PEP:  Reasons for an appeal:

· Preserved

· Error

· Prejudice

2. What is a tort?

A. Polluck v. Salmond:  Theories of tort categories [Morrison]

· Polluck:  New perspective.  Although it may not fit a tort perfectly, if there are elements of a tort that exist, it can still be called a tort [New Mexico]

· Salmond:  Must meet specific elements.  Must fit in the boxes.

-What the limits to the outer circle encompassing torts?

-Could find a defense by looking at the purpose of torts:  the policy that underlies tort’s history.

B. Professor James Fleming:  History of negligence

· Old system favored Ps.  New system favors Ds

· During a brief period of the industrial revolution, negligence was created to support industry.  Examined culpability, in support of “accidents” in the workplace.  Negligence was designed to create fewer liabilities.

· Modern day:  strict liability again. A result of labor movement.  Followed by push towards Worker’s Compensation, strict products liability which distribute losses without establishing blame.

· Is negligence going away?  What is driving this change?

*We used loss distribution to trump deterrence and punishment.  This was done to foster compensation.  Deterrence was lost in the process.  [Insurance rates increasingly slightly is a slight deterrence, not directly related to actions.]

3.  Contract and Tort Issues:



Leyba:  Issue of reasonable care under circumstances RP/UC.

· Who can sue?

-Traditionally, only those in privity to the contract

-Exception:  Intended beneficiary


+ Intent and 6 factors in Washington Test

4.  Negligence: six elements (as one of several possible torts) 

a. Duty owed: General rule:  Everyone owes a duty of care to those they come in contact with.
Threshold issue: must decide action or no action.

· POLICY drives duty:  Protective privilege ends where the public peril begins [ Therapist UC Regents:  Tarasoff]

1. Misfeasance:  FP + Policy  Actors  

“A lawful act performed in a wrongful manner”

a. General Rule:  Actors create a duty [to P].

b. Foreseeable Plaintiff & Policy [FP and Policy]

· Policy:  Justice Cardozo v. Justice Andrews [Palsgraf-train case]

Cardozo:  When acting, you only owe a duty to the persons you could foresee could be hurt.

Andrews:  If it is foreseeable that you may hurt someone, you owe a duty to all possible injured people.  *Remember:  this can be limited by other elements.
· In New Mexico:  Jury must decide usually, unless very clear [Calkins: child through fence]

· FP Test:

-Crystal clear: judge decision

-Reasonable person should have known

-Use case to define and compare [Leyba]

-Justice Baca: all to judge, question of law

· Must look at forseeability relevant to duty/proximate cause.

· Must look at POLICY:

1. statutes

2. case precedents

3. Other principles of law: that help define policy

-Relationship of parties

-P’s injured interests

-D’s conduct

4.  Tort law [freedom of action v. security of      society]

-Justice Ransom

    a.  Policy of remoteness:  time/space element

-In Torres case. [man who gets away from APD]  Throws out remoteness :10  hours is a duty for policy reasons.

Torres: Foreseeability extends when there is a legal duty [police officer]

+

Policy [Calif. 1st state bank]

2. Nonfeasance:  Non actors

a. General Rule:  No duty owed for non action [to D].

- Policy: We cannot impose a duty on all of society.     We value freedom of action.

b. Exceptions:

a. Special relationship #1:  duty by contract...loss distribution

-Employer/employee “respondeat superior?

-Innkeeper/guest [Calkins: landlord-statute]

-carrier/passenger







      
b.   Moral or humanitarian [Tarasoff?]







c.  Instrument under control:  If a person has 






been rendered helpless by instrument.

d.  Invitor/invitee:  If D sees P at risk, they must help on premises.

e.  Start to act...goes to misfeasance. 

MUST PROCEED…





f.  Special relationship #2: 3rd parties





       [Priests, psychologists, police? Torres]





     1. Ability to Control  3rd party [Grover​-




        Taos kid, $ is not enough to control]





    2. Foreseeability [Tarasoff]







        Warren:  Legislature must impose 






         duties.[Cop, OD case.  No duty]

B. Duty stated: A breach of duty by Ordinary Care standards
i. RPUC:Reasonable Person under the Circumstances  

General rule:  objective  [Vaughn]Haystack case:  

RP of ordinary prudence 

ii.  RP:  Must exercise standard of care as a reasonable person would do. 

Exceptions:

-Gender


Ellison: Reasonable woman, not a tort case.

-Age of Minor


*Licensed to drive [Adams:  Rationale]




1.  Adult/dangerous activities




2.  Licensing statute




3.  Visibility of child



NM Statute- Under the age of 7: Incapable of negligence.

LaBarge:  In jury instructions:  RP at age __.

-Physical disability: should be taken into account 

[duty owed by PD to others, PD to themselves, or D to PD

-Mental disability: 

Bruenig: mental disability is not an exception:  Because:

· Easy to fake

· Families take care to remove from public

· Between 2 innocent parties.

POLICY:  Must allow those that are institutionalized to have a modified RPUC to minimize burden on the community.





-Culture:  No exception.  Must know new culture.







However, Australia uses an Aboriginal RP.

iii. UC Exceptions: more flexible.  Will only modify under very specific circumstances.

UC standards: Look at all factors in generality v. specificity debate.  Over time, some standards have changed.

a) Common law

· Railroad cases: Holmes v. Cardozo
-When do you allow summary judgment?

-When do you give case to jury?

· Land: 

-Old rule:  different duties of care on land.

-New rule:  UC except trespassers [Cardozo]

· Age:  Carmona ditch case.

· Professionals: [Rossell]  Duty to protect public
-Who are they?  How do they benefit? Licensed?

-Set their own standard? [community standard?]

-Need expert to show standard, AND:



Due considerations to locality of law:



-local   (Pharmaseal)



-modified  [NM] *Know NM standard



-national



-Car makers are not professionals because:


*Primary motivation is profit

b) Statutes

· What are the standards [lower?]?

· Athletic coaches, food donors, etc.

C. Duty breached: failed to show a lack of reasonable care 




To Prove, use:




(1) Just the Facts:  Can use B<>PL to find the facts [Carroll Towing] 





[Burden is less than Probability of Injury times the Cost of Injury]

Rossell v. VW II:  don’t need expert for something that is common knowledge.  Risk analysis should be left to jury.  [also added Social Utility to B<>PL theory]

(2) Custom: 

T.J. Hooper: Non professional custom is admissible, but not binding. 

Helling: Professional Custom is controlling when reasonable.


[Using BPL: not a high cost of giving tests…Over ruled here]



(3) Res Ipsa:  NMUJI rule:  Exclusive Control & Management over 




Instrumentality, Injury would not have occurred BUT FOR N.




Trujeque- Must prove owned & maintained chair.  Equal access?




Mireles- Can use expert testimony to show control.




(4) Use of Experts:





(a)  Answer can/must question [Cumming]Contractors not required





(b) Is this person an expert?

· When trier of fact needs help you must use an expert

· NM Rules of Evidence 702:  Can use an expert when scientific, technical or specialized knowledge

· Frye- Lie detector expert [Must have general acceptance  in the particular field]

· Cannot use an expert: Kuhmo Tire- Expert was not qualified because no standard in the industry for methodology.

 (5) Violation of a Statute:



[Hayes & NMUJI]

1. Prove there is a statute in effect at the time.

2. Was it violated?

3. Was injury proximately caused by Statute?

4. Was P one legislature sought to protect?

Then, two views:

1. Violation constitutes negligence per se

[Over DV barrier and breach of duty (reasonable care), UNLESS:  excused, D claims RPUC, D wins]

2. Some evidence…

[Over DV barrier.  To jury to buy it.]

D. Causation:  Who do you sue?

(A) Cause in fact:  “But for” general rule.  If “but for” go to proximate cause.
IF NO CAUSE IN FACT, try to argue an alternative approach.

[Sanders]
1. Alternatives (If multiple, N, Ds & only 1 case, but can’t prove)

a. Too bad, so sad.

b. Help P get over DV barrier, force D to disprove causation

i. Policy reasons to use alternative tests:

· Poor P

· Deterrence

· Prevent self-help

· Risk allocation

· Fairness & justice

ii. Alternative Tests:  
A. Material element/substantial factor

COMPARATIVE FAULT?  [Scott v. Rizzo]

[Bartlett:  Several liability + indemnity]

Exceptions to Several Liability: (J&S)

 Can use J/ S with contribution & indemnity:  [Summers]

   1.  Intentional wrongdoers

   2.  Common duty owed

   3.  Strict products liability

   4.  Policy [Rickers v. Alto]

    5.  Sucessive [Lujan]  (Car accident + enhanced injury by the    

doctor.  Under Lujan, D2 is severally liable for second injury.  

D1 is J&S for both injuries.  D1 has indemnification 


possibility.


 [Will need an EXPERT to divide the injuries]  


Doctors:  “liability stops at emergency room door”






B.  Frankenstein theory- Possible D created a monster

C. Vicarious liability [EE-ER:sue employee, respondeat]




- Joint venture/acting in concert




- Captain of Ship




- Borrowed employee [ER hospital cases]


  E.  PROBABLE/COMPARATIVE CAUSATION:  



Hymonwitz DES- market share



Law of Physics- cement truck’s impact more 


substantial than VW (driver was drunk) because


of weight of vehicles.  Under comparative fault,



A was drunk, B was only speeding.  Under comp. 


causation: cement truck driver owes more $.

  F. Public Policy

*If you cannot argue alternative theory, try to redefine the injury:        

2. Can Redefine the Injury:

a. Lost Chance- recognized in NM

i. Did D’s negligence probably cause in fact loss of chance of survival?

ii. Damages:  Percentage of chance lost x value of life/limb

Alberts- amputation of leg

iii. Couldn’t use SF because D not > 50% liable

iv. Must still prove duty, breach, & causation of lost chance

b. Enhanced Risk- not recognized in NM, analogize to lost chance

i. Ayers-NJ  poisoned water

ii. Causation issue:  sue now or later?

iii. In medical malpractice, doctors are entitled to periodic payments.

**Must argue policy

(B) Proximate Cause
NMUJI: (13-305) GENERAL RULE


Polemis perspective through Andrews:


“Natural & continuous sequence in hindsight”


   (13-306) Independent Intervening Cause  [AFFIRMATIVE D]






Interrupts & produces that which is not foreseeable.

[That?  An injury, or injury in a WAY that was not foreseeable?]





ICC Exceptions:






-  Force of nature






- Criminal conduct






- Intentional wrongdoing






- Extraordinary negligence [Teddy’s exception]





ICC should not be used:






- Ps negligence [Torres, roof case]






- When others are negligent.






*IF IIC, THEN NOT FORESEEABLE.


Two views:




Wagon Mound 



Polemis




[Foresight test]



[Hindsight test]




*Start at act of D and look into future

*Start at injury and look back




Specific injury must be foreseeable


Foreseeability not required




Or, chain of events must be foreseeable

Liable for all injuries, as long as 

DIRECT [Direct is defined as a sense of justice]




Palsgraff mirrors:





Cardozo



Andrews




If FP (limits in duty),


Polemis with direct & foreseeability





Then liable for all injuries


Foresight relevant, but not controlling





[extraordinary prox. cause








+ limited duty]




New Mexico Cases:




Calkins:




Baca




Ransom

Do issues of sound legal and social policy trump F and preclude imposing a duty in a particular case?





Duran




Brooks






(Bivins)



(Ransom)

E.  Affirmative Defenses:

· IIC NMUJI 306     Only Torres exceptions:  act of god, criminal negligence, etc.

· Statute of Limitations

· Sovereign Immunity

· Contributory Negligence  [A complete defense]  History?

· Or Comparative Negligence?

· Does a contract trump Torts? [Like in Utah International…]

Alternative Policy:


Poor D.


We shouldn’t hold innocent people liable.





Divisible and causally distinct injuries:





EXCEPT: sponge in stomach





Alternative argument for mental disability:


Bruenig’s reasoning is based on assumptions.





Alternative: Contract creates duty.


FP test but must be in privity to contract.


Except:


3rd party beneficiaries [Leyba]


**Show Intent + 6 factor Washington Test


Intended benefit to P


foreseeability of harm to P


degree of certainty of injury


closeness of D’s conduct & injury


Policy of preventing future harm


Profession’s unduly burden if liability is found





Multiple Tortfeasors =


Cause in Fact Issue:


Alternatives:





**MUST USE AN EXPERT ALSO TO:


set professional standard


 show a breach, lack of reasonable care


prove a breach


show causation








Solon v. Wek Drilling:


Montgomery said maybe foreseeability should be a factor, policy should be main argument.  NM may take an Andrews approach.





POLICY ARGUMENTS:











