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Promissory Liability

I. Was there a promise

A. Manif’n of intention to act or refrain from acting so made as to justify the promis’ee in acting

B. Must have more than one person

C. Communication and interpretation

1. Express acts or conduct, spoken word not necessary

a. Lucy​​--must look to communication; you can’t agree to what someone is thinking; must be clear

b. Cohen—not all promises are enforceable for many reasons including policy

c. Anderson—terms must be clear; definiteness

2. What method of analysis do I use to figure this out

a. Subjective test (least used)

i. Problems arise when P’ee says there is a K, P’or says no there isn’t

b. Objective test

i. Did p’ee believe that p’or was committing and was that belief reasonable

ii. Facts and circumstances—know language and the context of the agreement

iii. Ability to recognize this is the problem and to argue both sides

II. Is the promise enforceable (internal elements)

→inherently part of the contract

A. Bargain Principle—

1. bargain—agreement to an exchange with consideration

a. if the parties don’t dispute the agreement the problem is elsewhere; analyze the elements and move on.

b. Agreement—assent of 2 or more people to something

c. Problems arise when there is disagreement as to the existence of the agreement 

i. Answer is offer/acceptance/consideration analysis

2. offer—a promise that asks for something in return; invites acceptance

a. an offer is just an offer with out acceptance and consideration

b. comm’n reasonably leads p’ee to believe that there is an agreement

i. look at language (is it specific), circumstances (are p’or and p’ee drunk like in Lucy) and context (did the doctor in Hairy Hand solicit the patient)

c. An offer is a promise

d. Is a given communication an offer (is it an offer or something else—where the language has not crossed the line into offer)

e. Pre or post offer—look for the series of comm’n and the language and analyze each one—is it or isn’t it? If it is the offer, is it accepted

i. Asking for an offer is a pre-offer

ii. If offeror is looking for others to participate it is not reasonable for acceptance to be true

iii. Lefkowitz—advertisements are invitations to an offer unless there is specific language that is making it an offer

iv. To be an offer it must be clear, definite and explicit

v. Leaving no room for negotiation and acceptance of which will constitute a complete contract

f. Anything that asks for acceptance can be deemed an offer

g. Once you find the offer, has it been terminated?

h. How to terminate an offer?

i. Time—stated in offer or a reasonable amount of time—the Offeror has the power to do this within any time frame.

1. Bishop—∆ got off the hook b/c ∏ did not inform him of changes within enough time

ii. Revocation—offeror says I changed my mind—can always do this even if he said he wouldn’t—exception is OPTION K

1. Option K—second promise where Offeror says he will not revoke the offer (this promise must fulfill the points of any promise) 

2. Normile—counter offer contained no information that it would remain open for any amount of time, so she missed the boat

3. Drennen—court will use promissory estoppel to enforce the option K

iii. Rejection—comm’n by offeree where he tell the offeror no—once done offer is gone—problems arise in language where offeree doesn’t make it clear that he is not rejecting, but investigating

3. acceptance—assent to the terms of the offer in the terms of the offeror

a. was it in a reasonable amount of time

i. look to mode of delivery

b. must be unequivocally clear

c. look at the words and make sure that the acceptance is truly acc’ce

d. unilateral—promise for performance

i. work started will generally create an option K so revocation on part of offeror is not permitted

e. bilateral—promise for promise

i. acceptance is complete when it is communicated to the offeror and reached the offeror

ii. there must be a notice of communication

iii. make it clear

f. counter offer—where the offeree flips to offeror

i. changes terms or conditions so that the offeror now is in a position to accept

ii. can appear to be an acceptance; but is a rejection

iii. make sure the counter offer is really a c/o

1. has the offeree changed terms or conditions or has he simple cleared up cloudy terms in the original

2. Normile—got in trouble when counter offer contained no time framing details

4. consideration—bargained for legal detriment; what does the p’or get

a. does not have to be fair or equal

b. do we have the p’ee suffering legal detriment (doing something he is not otherwise required to do or not doing something that he is required to do; promising to do something you don’t have to do or promising to not to do something you are otherwise required to do)

i. promise can be void if p’ee is agreeing not to press criminal charges or doing something illegal

ii. Hamer—uncle asks nephew not to do certain things for money

c. Bargained for—the p’or has asked for something is exchange

i. Look for p’or motive is it a conditional gift or bargained for exchange

ii. Allegheny College—Cardozo wants the college to win and twists the promise to turn in their favor

1. Cardozo makes the bargin principle useful here by manipulating the O &A to form a bilateral promise

5. Itoh—there was no offer or acceptance, but performance made the contract

6. additional terms will be included in the K unless

a. expressly limits

b. materially alters it

c. or provides rejection in reasonable time

i. additional terms keep the K

ii. changes make the K different signaling a counteroffer

7. Expectation is typical form of damage award (although must look to reliance too)

B. Reliance Principle (promissory estoppel)

1. you must first find the promise to use this principle

a. promise must reasonable induce reliance which is not unjust to enforce

2. like Allegheny PE can be used in place of consideration

3. promise is enforced b/c p’ee relied upon it (PE legal detriment)

4. was reliance acted upon in mutual agreement?

5. questions that will effect the p’or upon reliance of p’ee

6. R2K § 90 (1)—a promise which the promisor should reasonably expect to induce action or forbearance on the part of the promise or a 3rd person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise

a. reasonable and foreseeable (look to words and actions)

i. Drennen—promise was made so that ∏ could in turn make a job bid for themselves, that is a give in the business

b. actual

i. was there an act or adequate preparation

ii. charitable donation or marriage is agreement is binding without action upon the promise

c. detrimental

i. p’ee must be negatively effected by his reliance

ii. mitigation, reasonable, not looking for priciest replacement

d. damages can be restricted to reliance

i. remedy is as justice requires

7. Drennen—attempted to reach an agreement, but never got there

a. Court implied an option K by the sub so that acceptance was warranted and thus Drennen’s acceptance was true

b. Red Star claims that the bid was a mistake and not reasonably relied upon

i. Bids were so vast that there was no way to foresee that from Drennen

ii. Mistakes are generally mutual (Vickery)

iii. Mitigation was reasonable on Drennen, they found the closest bid

8. Hoffman v. Red Owl—guy moves and changes whole life under franchise promise of grocery store chain

a. Suggestions of ∆ bring up bad faith 

i. ∆ inducements were enough to create reliance

b. Can apply PE to negotiations and bargains as long as p’or can foresee reliance

C. Warranty Principle

1. part of the promise 

2. a  promise regarding outcome, result or quality that is attached to an agreement

a. Sexias—good old days when it was buyer beware

3. an affirmation of fact that becomes part of the basis of the bargain

4. Hawkins and his hairy hand—

a. Dr. promises an outcome so ∏ gets money b/c warranty failed

b. Solicitation merited warranty here 

5. Sullivan and the crappy nose job

a. she was compensated for pain and suffering that she didn’t bargain for 

b. she had reasonable understanding of her dr’s reassurances that she would have the perfect nose

6. express warranty

a. an affirmation of fact or promise (by description, sample etc.) made by the seller to the buyer that becomes the basis of the bargain.

b. Formal words are not necessary, but puffing and opinion is allowed

7. Keith—wanted a seaworthy vessel and got a not so seaworthy vessel

a. even though he and Jed Clampett looked at it, Keith was awarded

b. the burden is on the seller to prove that what was expressed was opinion and not fact b/c of 

i. lack of specificity

ii. statement is unequivocal

iii. statement reveals that item is experimental

III. Was the promise breached

A. just look to see what is being argued

1. Usually if there is a promise there will be breach so we can answer damages

IV. Did the breach lead to damages

A. Probably, or else the exam isn’t a very good one

V. What is the measure of damages (remember no double dipping; you can’t end up better that you bargained for )

A. Expectation—benefit of the bargain

1. always subtract where the ∏ is right now 

2. measured by (R2K § 347)

a. loss in value to ∏ of other party’s performance caused by its failure or deficiency

b. any other loss, including incidental or consequential loss caused by the breach

c. any cost or loss that he has avoided by not having to perform

3. problems arise when

a. you can’t project profit

b. K is a loser

c. Cost of repair v. land value

4. Groves—should be assessed according to the ∏ cost of performance of K and not according to the value of the K.  

a. ∆ frustrated work causing more than bargained for 

b. formula #1

5. Peevyhouse—nut and bolts we got screwed

a. Breach portion was not vital to K

b. Cost of remaining work greatly exceeds land value, damages were limited to diminution of value

c. An award in Peevyhouse like that of Groves would have been great in theory but the reality was that the land was worthless (sorry excuse)

d. Economic waste (it would cost more to complete the work than the land would increase in value

6. Cost of performance is used unless

a. There is economic waste

b. There is no willful and deliberate breach (p’ee dies)

B. Reliance—what you spent, back to the beginning

1. includes all things bargained for

2. essential reliance—expenditures in preparation and performance

3. incidental reliance—deals or transactions that you can prove would have existed had K not been performed

4. use if you can not prove lost profit

a. Behan
5. L. Albert & Sons-- ∆ could prove that some costs would have incurred regardless of K

a. in a losing K projected loss will offset a reliance claim and move to expectation

b. breaching party must show net loss

6. Sullivan got reliance through expenditures + detriment not bargained for from 3rd procedure

7. If it is a dr. question look for promises, warranties and lay out steps of the injury and how many times things had to be worked on
C. Restitution—unjust enrichment

1. highly irregular unless unjust enrichment is involved

2. undo a wrongfully incurred benefit

3. use when 

a. no promise 

b. unenforceable K

c. rescission

d. impossibility or frustration

e. under SoF

f. misrepresentation, incapacity or mistake

4. Stringfellow—Quantum Meruit—partial performance situation where claimant is entitled to the value of the work he has done

a. not limited to the K price (uses actual cost)

b. in Stringfellow the work was frustrated causing more work that was bargained for in K 

5. Kehoe—no bad faith or malicious action in breach, they were working on other’s property and were told to stop

a. Payment was to follow K

b. It is not punishment for a ∆ to breach a losing K

c. Not rewarding ∏ for asking for more that K price

	
	Expectation
	Reliance
	Restitution

	Theory
	Bargain principle
	Promissory estoppel
	Unjust enrichment

	Elements
	Reciprocity, loss and benefit
	Detrimental 

Reliance
	Benefit conferred that is unjust if kept

	Purpose
	Full performance
	Starting position
	Return of benefit

	Outcome
	Benefit of the bargain
	Refunds expenditures and reimburses loss, even if to a 3rd party
	∏ and ∆ are in starting positions (unless value gain in land)


	Expectation
	Reliance
	Restitution

	Lost value+other loss – avoided cost

OR

Expends. in reliance +other loss 

+ lost profit
	Actual expenditures – Actual revenues + other loss (what losses can ∆ prove would have incurred anyway.
	Reasonable value of what was attained or cost of performance (dr. and emergency) or extent to which property increased in value


Unjust Enrichment

I. Was benefit conferred

II. Would retention be unjust

III. What is the proper measure of relief

a. Restitution

IV. When does UJE arise?

a. No promise

b. Unenforceable contract

i. Frustration 

1. Gold v. the nursing home—frustration can be argued, but not if reason of frustration is foreseeable (an old person dying)

ii. SoF

1. Reynolds and the SoF—K falls here, but ∆ has incurred some benefit

a. open memo, she got all the $$ and he got nothing

iii. mistake

1. Vickery—mutual mistake b/c of shyster architect—contractor won under QM for the value of his work conferred upon the land owner

iv. emergency

1. Cotnam—the value was in the effort of the doctor, patient received the benefit of emergency care but still died

c. Rescission

d. Damages for breach

External Bars to Enforceability

· Statute of Frauds

· Mistake

· Impossibility/Frustration

· Duress
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