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1. Contracts

      Was there a Contract?

a. Exchange relationship

b. Agreement between 2 or more parties

      *Under Statute of Frauds: agreement must be in writing.

c. Containing at least one promise

d. Recognized as enforceable by law

A. Can dispute be resolved without litigation?

B. Reasons not to find or enforce a contract:

· health problems [not foreseeable, not self-induced]  Lukaszewski
· illegal acts

· joke [reasonably believed]   Lucy
· drunk, under aged, disabled [capacity to fulfill contract] Lucy
· fraud  Lukaszewski
· misrepresentation

· contexts [certain known contexts will not be a contract]

· family relationships

· “ethics” Unequal bargaining power

· vague or indefinite  Anderson[“I will see there will be plenty of water”]

C. External Limitations to enforcing a contract:

· Statute of Limitations [limits the number of years you can sue]

· Statute of Frauds [agreement must be in writing]

a. sale of goods over $500

b. contracts for over one year

c. 3rd party-promise to pay debt to 3rd party

Reynolds- Sale of stocks must be written.  Contract was not enforceable. 

-UCC changed:  P recovers $ paid for stock because he mistakenly       believed a valid K existed.

IF NOT A CONTRACT, GO TO UNJUST ENRICHMENT!!!

2. Was there a promise?  

                                Subjective Test:  Apply if both parties agree that there was a promise.

a. Bargain principle: offer + acceptance + consideration = formation of contract
1) Was there a promise?  [Lucy, Anderson]

· Did P’ee believe?

· Was it foreseeable?

· Was it reasonable?

· maker’s actual intention isn’t important

· conditions about acceptance & performance are acceptable

· communication is important

Lucy- promise is binding if a reasonable person would think it was serious.

Anderson- must be certain terms and not so illusory as to make it impossible to say what was promised.

Cohen- Context (reporter/source) doesn’t create a contract

2) OFFER: (a promise asking for something in return)

· See if it’s an offer, preliminary negotiations, or an “invitation to offer” communication reading a reasonable person to believe he has the power to confirm a contract

· Lefkowitz Test:  1. Clear 2. Definite 3. Explicit & 4. Leaving nothing left to negotiate

Advertisements usually aren’t offers (fur stole $1), unless 1-4 satisfied above. 

· OFFEROR CONTROLS:   *Offer can be revoked at any time prior to acceptance

1. Offeror names terms

2. Exculsivity: option to buy [Normile, below too]

3. Notice of revocation can be indirect [3rd party]

4. If modified, not an offer.

Normile:  1st option-exclusivity must be explicit [buyer was   

Too cheap, changed conditions]  *Bilateral contract. Also, date & time of offer to remain open, but offer accepted by someone else.
Lonergan:  Act fast invitation. If you make an offer you can

 revoke, but you must give notice before acceptance. [Sale of land-Joshua Tree]

*Offer to purchase land is by the buyer. [Seller’s is an 

   invitation]
Fairmount glass:  Seller has to be careful.  Explicitly must say “not an offer.”  Quotes are not offers. Buyer one because of specific inquiry and “for immediate acceptance.” Industry Custom argued

Lefkowitz- General rule is an advertisement is not an offer

Exceptions:  must be explicit, specific, and definite while stating what performance of acceptance must be

3) ACCEPTANCE : Definite & unequivocal [must have an overt expression]  *Assent to all terms of the offer
· Was acceptance proper?

· What was the method of acceptance?

· Was it what offeror required? [mail, phone, email]

-Unilateral acceptance:  accepted by performance

-Bilateral acceptance:  accept with a promise

· Offeree can accept in any reasonable way, unless offeror dictates

Exception: Dispatch Rule:  if offeror allows acceptance by mail,   then acceptance is complete when letter is put in mail 

Ardente- Letter spoils the deal.  Trying to include furniture in the deal.  [Promise who exist if letter was put in separate envelope.]  

**Must separate additional requests.

Bishop- If acceptance through performance, send letter to offeror for confirmation of acceptance.

4) CONSIDERATION: Bargained for a legal detriment. 

       [Comes up the most in non-commercial contract issues]

                    Modern Test:  Mutual Benefit?

YES if bargained for a legal detriment [if acceptee has to give up something…not legally required]

NO if a gift (gifts usually not supported by consideration)

· Bargained for: promissor, Legal detriment: promisee

  -Did they give up anything?  Must be a valid consideration

  -Abandonment or waiver of legal right.

  -Why did the promissor make this promise?  KEY QUESTION

   Fiege- Giving up lawsuit is a legal detriment to promissee

  Hamer-Uncle giving money is considered consideration

              Nephew not drinking was a legal detriment.

  


  Allegheny College-I will give you $ if you memorialize me.

                 [Usually gifts not supported, a stretch, better in PE]

5) BREACH = Usually expectancy damages under the Bargain Principle

                     [GO TO DAMAGES BELOW]

b. Reliance Principle or “Promissory Estoppel”  The equitable doctrine
       *Good for gratuitous promises*

Restatement of Contracts section 90:   

1) Promise (from promissor)

-That promissor should reasonably understand will induce reliance

2) Reliance is induced 

-Reliance must be reasonable 

3) Reliance is detrimental, as that justice can only be served if promise is enforced.

4) Damages: Reliance.

Drennan- reliance in lieu of consideration. Never reached the bargaining stage [bid for school paving job, made a mistake]

DiCicco- marriage not sufficient consideration [had a preexisting duty because they were already engaged]

Red Owl- no agreement.  Should PE be applied when parties are still negotiating?

Gruen​- Losses must be left where they have fallen because POLICY: sound business practices. [Sell stocks.  Not reasonable to rely on negotiations, not unequal bargaining power, too many contingencies.]  

c.  Warranties:  For the sale of goods…
        *Not a Warranty:  Affirmations of value, seller’s opinion

· Express warranties:  [made by seller] 

1) Affirmation of fact/promise by seller to buyer relating to goods & if part of the basis of the bargain
2) Description of goods part of basis of bargain
3) Sample/model part of basis of bargain [see Keith below]
4) Can’t disclaim express warranties.

· Hawkins- 100% good hand  [expectancy: very rare]

Evidence of solicitation & specificity in language (doctor/patient) 

can create a warranty.

· Sullivan- Enhance beauty & improve appearance [Expectation was too much, so reliance]

· Implied warranties: 

1) Merchantability

· Seller is merchant with respect to the goods

· The goods are fit for their ordinary purpose

2) Fitness for Particular Purpose

· Buyer has a particular purpose for the goods

· Seller (even if a non-merchant) knows of the particular use

· Buyer relies (not basis of bargain) on seller

· Seller knows buyer is relying

[Often if you have this warranty, you automatically also have an express warranty.]

Policy for warranties:

· Seixas: In 1804: caveat emptor “buyer beware.”  A fair price implied a warranty.[Brasilleto Wood: No Express Warranty because no fraud by seller]

· Keith:  No Basis of Bargain:  Didn’t rest on all the seller’s representations.  Seller has burden to show no BB.  Buyer’s examination of goods doesn’t discharge seller unless defect was noticeable and waived by buyer.  To buyer “seaworthy boat” was express warranty.  [Seaworthy Boat: Express warranty]

                     Breach of warranty:  the buyer’s remedies...

                                         If seller doesn’t try to fix the situation, the buyer can:

· Non-breaching party can sue for Expectancy Damages

· Buy other goods and sue for the additional costs

· Sue for specific performance

· If Seller beaches: [market price-K price] 
3. Unjust Enrichment:  Not a contract theory.  Cause of action to collect restitution.



Elements:



   *Push UE anytime contract is unclear.

a. There must be enrichment.

· Any benefit D got from P

b. Enrichment must be unjust.
· Yes, unless its from:

-an enforceable contract or promise (or)

-a gift (or)

-an officious intermeddler


d. Was it willful?  [Matters here, unlike contract law]



e. Types of UE cases
· K is breached by D and P sues off the K (rescinds) and sues for restitution

· Parties thought K was enforceable and it wasn’t

               -Mistake [Reynolds]

· Wrongful act- any benefit at P’s expense

· Emergency cases-no K because patient unconscious.

f. Look at type of case & decide amount of recovery:  Go to Restitution Damages

· Cotnam- Benefit was a chance at life.  Not gift because there was no donation.  Doctor entitled to recover [doctors need to be supported in helping people]

· Reynolds- P entitled to get $ in sale of stocks, even if P had mistaken belief that there was a contract.

· Gold- Frustration of purpose (death in this case) is no defense if it was reasonably foreseeable.  [Life care policy for nursing home]

· Can’t invoke frustration doctrine if the parties contracted with reference to the contemplated risks.

· No UE because K was still good.  

· Once a contract is executed, regardless of the date, the parties are bound.  There was a balance of risks from both parties.

· Vickery- Contractor entitled to fair market value of labor and materials when contract doesn’t exist.  [Turkish Bathhouse]

· No meeting of the minds, no mutual assent (2 different contract prices)

· Policy:  Contractor does a good job.  D and agent won’t conspire.  Discourages building things if P wins.

4. DAMAGES

Damages:  What the plaintiff seeks to compensate him for the Breach.

1.  What was exchanged?

2. Who breached? [Breacher should not get damages]

3. Performance: Was performance partial or complete?

         -Specific performance is used only when no money can compensate.

a. Expectancy-  BARGAIN PRINCIPAL [O + A = C]
                 Theory: Promisee should get the benefit of the bargain.

1.  Put performing party in position had the contract been fully performed. 

-WARRANTY:  Where would the P be if the K was performed or the goods     were as warranteed?




  2. Formula:





A. Contract price – Mitigation (costs avoided) = Damages





B. Behan Rule: Expenditures + Profits = Damages





     [Profits = difference between cost of doing work & what he was to receive



        receive for it]
            C. Diminution in Value OR Cost of Repair?

-Groves: Cost of Repair [$60k even though the land valued at $12,500]

   **Court notes “willfulness” of the breach”.

- Peevyhouse: Diminution in Value: The cost to fix land is greater than    increase of value and can only recover that. [Strip mining] $300 to P.]

*Court ruled that term in contract to pay repair costs was “merely incidental”: 

 Also: cost of repair is “grossly disproportionate” (greatly exceeds) the value of the land. Adopted “relative economic benefit’ measure.


D. Other Cases:
                  -Lukaszewski

-Hawkins- Expectancy damages. Difference between perfect hand (as promised) and value of hand in present condition.  P doesn’t get pain & suffering.

E. Under Expectancy, can also recover:

 
  - Incidental Damages: after breach, advertise for a new person    

   

 [Lukaszewski]

     
    *Look at foreseeability [foreseeable that damages will come due to 

                 quitting too soon.

  
  - Consequential Damages- personal injury

See RELIANCE DAMAGES NEXT PAGE

b. Reliance- RELIANCE PRINCIPAL/PROMISSORY ESTOPPEL [O + A]
1.  Incurred expenses upon reliance of contract “out of pocket expenses”.  Puts P in position he would be in if he never made a K. [Makes party whole]

2. Formula:  Return to p the value of expenses (outlay) incurred based on reliance of completed K.

· Fairmount Glass:  Compare to market value.

· Behan:  When you can’t prove lost profits.  [D can argue that reliance damages are “unreasonable”] [Cane mats in New Orleans harbor] 

· L. Albert: Used Behan. [Purchase of 4 rubber refiners, received $3K for foundation – the damage to motor]

c. Restitution- UNJUST ENRICHMENT
1. Paid to other party (prepaid an amount of money).  Confers any benefit the D received back to the P.

2. How to determine UE damages:  Fair market value & percentage of contract performed.  

· Vickery- Contractor entitled to fair market value of labor and materials when contract doesn’t exist.  [Turkish Bathhouse]

· Sullivan-Supposed to be reliance (but true reliance would’ve given P $ for all pain and suffering).

*Cases should have said:  if promise, then P gets expectancy.  If no promise or questionable promise, then P gets reliance.  Reliance is used in Torts.

· Stringfellow- Forget the contract, use QM/UE.  Fair market value of work performed (used price/cubic foot of dirt moved).  Intermeddling by D, changed the contract continuously…therefore difficult to tell % of work performed.

· Kehoe- Used fair market value & percentage of contract performed.  [Paving issue on private property.  Rutherford breached]

If reliance is unreasonable:


Argue Gruen in the alternative!





Uniltateral Contract:


Acceptance by performance requested in offer. *Must respond to confirm acceptance.


[contract for services]


Bilateral Contract:


Promise for a promise [sale of land, goods]








If NO consideration, go to Promissory Estoppel








Eliminate these first on the test.





Objective Test: if it is not clear that there is a promise





If no expectancy: TRY FOR RELIANCE:


1.  Promissor must prove that it would have been a loosing contract:


[L. Albert shifted burden of proof to the other party]





2. When you can’t prove lost profits


[Behan]





Look at what P sees


Look at what D sees


[Break down by the elements]





NOT offers:


opinion


inquiry


hopes


desires


estimates/


price quotations.


advertisements are an invitation to offer UNLESS:


Lefkowitz.
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