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CHLP—Fritz

· Don’t be a manatee.  

· Be a flying fish.  

· In Civil Law, we can put a falling star in your pocket, and save it for a rainy day.

What seems to be the basic difference in the nature and approach of the Civil Law and Common Law Systems?

	
	CIVIL LAW
	COMMON LAW

	Ideology
	*Law can be rationally thought out & deduced from natural data

*Fr. abolished all prior law w/Code; Nationalism & statism are important

*Ger. focus on legal science
	Law CANNOT be made to fit every situation—must be flexible to meet changing needs and patterns.  Law builds on precedent.

	Codes

*Codes in and of themselves do not make Civ. law distinct from C/L; it’s the ideology diffs. b/t codes

*Law Merchant principles have influenced both Civil Law & C/L
	*Systematic, organized, and comprehensive codes; scientific & therefore extremely specific, but perhaps they could never be specific enough to encompass the real world

*Codes are completely authoritative; they are the “end all, be all” authority

*Fr.—Codes were the most important source of law; ONE book like Bible for layman; no need for lawyers; used to simplify legal matters; separation of pwrs. important

*Ger. created differently, but same conception

*Codes were to abolish the past & the codification process occurred all at once after the Revolution
	*Codes are usually non-specific and general; do not cover all situations b/c C/L judges are allowed to apply, interpret, and make laws

*Codes are considered an authoritative source to be used as guidance & in conjunction w/other sources of law

*Codes made by the legislature (same as in Civ.), but C/L allows judges to determine leg. intent when they (judges) interpret the codes



	Sources of Law
	State (through legislation) is the exclusive source of law.
	State (through legislation) + judicial decisions are sources of law.

	Judges
	· Judicial Decisions—Individual cases are of little significance—no stare decisis, but do have doctrinal legal (which sets out propositions that if the judges of the highest courts agree on a single decision of provision for a certain number of times, then it becomes law)

· Judges only apply law; seen as functionaries/civil servants; low-status.  Judges interpret laws, but are not lawmakers.

· Civilian judges frequently take a much more active role in controlling the course of the law suit, directing the taking of evidence, & deciding what will constitute expert testimony (b/c jury is largely absent)
	· Judicial Opinions—Individual cases are important; ind. opinions used to formulate general principles; stare decisis important

· Judges apply, interpret & make law—high status; we know their names.

· Judges are more like neutral “umpires” w/broad discretion b/c lawyers take on a central role in shaping the course of a lawsuit & in presenting evidence & making their case to the jury

	Legal Scholars
	Scholars are “thinkers” of system; very important
	Minor importance

	Legal Science
	Developed by scholars; specific systems of legal studies; development of systematic principles
	Has not accepted concept of legal science; law not give to scientific method

	LAW
	Marked division b/t Private & Public law
	No sense of separation b/t Private & Public law

	Legal Process
	*Scholar does basic thinking. 

*Judge applies law.

*Legislator makes law.
	*Lawyers do basic thinking.

*Judge applies/interprets/makes law.

*Legislator makes law.

	Jurisdiction
	Several diverse systems for different “bodies” of law.  No general jurisdiction.
	General jurisdiction.

	Legal Professions

(law school taught differently in 2 traditions)
	Lawyers, judges, notaries tracked into career @ graduation.  Little cross-over.
	No permanent career choices.  Lawyers become judges only after experience as a lawyer.

	Juries
	Usually only criminal trials have juries.
	Juries regularly used at both criminal and civil trials.

	Legal Unification
	Codification (in one large sweep) after Rev. (1800s)
	Royal Cts.

Common law has a longer, more gradual process of creating law (back to 1066)


HISTORICAL TRADITIONS:  Civil Law v. Common Law

	CIVIL LAW

(has a longer history, but a shorter capacity to go back)
	COMMON LAW

(has a shorter history, but a longer capacity to draw back)

	450 B.C.—12 Tables of Rome; Marks the beginning of Civil Law

530 A.D.—Corpus Juris Civilis
· Justinian compiled and “codified” the Roman law 

Fall of Rome CJC falls into disuse (prior to 1066)

1100-1400 AD jus commune
· Revival of the CJC
· Holy Roman Empire—and the role of the church
· First modern European university appeared in Bologna and the law studied was the CJC of Justinia
· Glossators & Commentators made refinements to CJC’s Digests/Pandects in the course of teaching it (this was going on all across Europe)

1400 (15th c.)

· Rise of the nation state; move toward nationalism, secularism

· National sovereignty
· “Reception”—Roman civil law was received throughout Europe

19th c.—“Revolution” coincides w/the “Reception”  (when the legal scholars w/in the rise of the nation-states embraced CJC
CODIFICATION

1804—Napoleon’s code; the FR. Civil Code was produced
· Go back to the codes of your nation

· Simplify legal matters by arranging and systematizing the codes
· Age of Enlightenment
· Nation states
· Codification as an expression of national ideology
· Fear of judges
· all codes should be in one slim book, like the Bible, so that everyone could have a copy & laymen could understand w/o needing an attorney; guidance for everyone; general mistrust of lawyers; huge leap of faith for humans to reason; it didn’t work and cannot work (esp. in U.S. where we have fundamental rts.; rationalism of so-called age of Enlightenment
· Codes became the most important source of law in FR.

· Scientific & extremely specific codes
1896—GER. Civil Code

· Volksgeist
· Scientific approach
· Role of scholars in development of and interpretation of codes

· Historically oriented

· A professional realized not realistic to rid world of lawyers or difficulty of making code complete. Goal to reorganize previous law through codification. Sought fundamental principles of law by scientific study.
	1066 A.D.—Battle of Hastings; invasion by the Normans (William the Conqueror); Marks the beginning of C/L

1150-1179—C/L system working; established

1154-1189 (Henry II)

1200s

Creation of writs developed from a handful of writs—“writ for every wrong”

1200-1300—C/L system firmly established

Royal Cts.—powerful central cts.

· Ct. of Exchequer

· Ct. of King’s Bench

· Ct. of Common Pleas

· Appeals system

1400s

C/L Royal Courts system becomes rigid—no new writs!  “No writ, no right!”

1400-1500

C/L Dual system developed:  Royal Cts. & Equity (developed until 19th c.)

Pre-1776

Dev. of American Legal Tradition:  C/L Image of Man/Utopianism

1848

David Dudley Field’s Code (by 1900, Field Code adopted)

1850

C/L Equity & Law merger in England

1870

Langdell becomes first dean of Harvard

1900

Field’s Code widely adopted

1930s

Realism to counter Langdellian jurisprudence

1960-70s

ADR develops/CLS




MODERN CONVERGENCE OF THE TWO TRADITIONS

A) Causes of Modern Convergence
1) Decodification
(a) Special legislation
(b) Systems of judge-made law
(i) Increased use of stare decisis in Mexico—indicative of the new paradigm in Civil Law tradition
(c) Decline in legislative supremacy
(i) Delegation to executive branch
(d) Ascendance of administrative law
2) Constitutionalization
(a) Fundamental rights of individuals
(b) Judicial role in determining the constitutionality of legislation
3) Federalization
(a) Rise of federated bodies
(b) New sources of law
4) Codification in common law tradition
B) Persistent Differences
1) Sources of law 
(a) Interplay between codes and case law in common law tradition—code as gap filler
(b) Belief that a complete body of law can be state at the outset—civil law ideology
2) Role of judges
(a) Use of rhetoric
(b) Concurring/dissenting opinions
3) Different “smoke screens”
4) Legal education—reflects these ideological differences (inductive v. deductive reasoning processes)
5) Three great dichotomies
(a) Public law v. private law
(b) Law v. equity
(c) Civil v. commercial law
FOCUSING QUESTIONS 

1.1
What was the Corpus Juris Civilis and why did it become so influential?

A.
THINK Civilis=Civil Law Tradition.

· Forms a part of a recurring instinct or drive within the civil law tradition towards the organization, classification, systematizing, authoritative and perpetual refinement of an elegant hierarchy of law and legal principles that everyone could use.

· Created by Justian in 533 AD–it created the historical basis of the Civil Law Tradition; it was the first time in western history that a diverse body of law (Roman) was compiled into one single unit of law.

· It acted to codify and bring law back to its natural state and to restore the Roman Legal system to its former purity and grandeur 

· The CJS had four parts to it, the 

1)Institutes (the primer of law) set out the concept that civil law can be divided into 3 parts (persons, property, and obligations) 


2) Digests/Pandects 


3)Novels 

4)Codex

B. It was so influential because it was Justinian’s code and he was thought of as a Holy Roman Emperor (he had the support of the Holy Roman Empire), and the CJC was treated as imperial legislation.  It had the authority of both the pope and the temporal emperor behind it.  The CJC was created with only the authority of the greateds of the jurisconsults (legal scholars).

C. ACS’s Essay Answer:  The CJC was created by Justinian in 533 A.D. Justinian felt that the contemporary Roman law was deteriorating, so he sought to rescue the Roman legal system by codifying it.  This created the historical basis of the Civil Law Tradition.  It was the first time in western history that a diverse body of law (Roman) was compiled into one single unit of law.  The CJC was a publication created with only the authority of the greatest of the jurisconsults (legal scholars) in an effort to codify and bring the law back to its natural state and to restore the Roman Legal system to its former purity and grandeur.  Justinian was concerned with the great number, length, and variety of commentaries and treatises written by jurisconsults, so he sought to abolish the authority of all but the greatest legal scholars.  Justinian sought to abolish all prior law except that included in the Corpus Juris Civilis (he also had some of the older laws that were not in the CJC burned).  The Corpus Juris Civilis was not restricted to Roman civil law.  In fact, it was the law studied at the first modern European university in Bologna.  It was so influential because the conception of a Holy Roman Empire was very strong and real in 12th century Italy and Justinian was thought of as a Holy Roman Emperor, and his Corpus Juris Civilis was treated as imperial legislation.  It had the authority of both the pope and the temporal emperor behind it.  It also carried the authority of an obviously superior civilization and intelligence.

***See HISTORICAL TRADITIONS for more about CJC!

1.2
How did what Merryman calls “the Revolution” affect the history and development of the Civil Law tradition? 

A Intellectual Revolution

· New way of thinking about law

· Intellectual forces

- Natural rights, separation of powers, rationalism, anti-feudalism, statism, nationalism, liberalism

B Driving intellectual force ( secular natural law

· Not derived from religious doctrine, belief, or authority (God made law was out)

· Revolutionary thought was severely antireligious and anticlerical

· All men created equal, certain natural rights to property, liberty, life

· Value placed on secular things (e.g. Inalienable rights/individual property rights) and in terms of the anti-feudal, anti-aristocratic attitudes of the codifiers.

C Rejected feudalism/ Anti-feudalism

· Inconsistent with revolution

· So were aristocracies

- Before, judicial offices were property that you could buy and sell

- Judges were aristocrats who supported landed aristocracies

· With revolution, aristocracy fell

· Emphasis on man’s right to conduct own affairs and to move laterally and vertically in society, not like feudalism which tended to fix a man in a place and status

D Separation of powers

· Rational democratic government

· Purpose was to prevent intrusion of judiciary into law making and execution of laws

· To regulate judiciary carefully

· Judiciary not a target of American revolution as it was of French

· Suspicion of judges before the French Revolution led to a VERY STRICT version of separation of powers that led to a more limited role of judges and a concept of their strict subordination to the law-giver—the legislature who created the statutory law embodied in the codes

· Civil law judges were thought to be corrupt, therefore, to minimize their power, power was transferred to the legislature (this was a BIG result of the Revolution)
E Rationalism

· Dominant intellectual force

· Assumed that reason controlled men’s activities

F Nationalism / Statism = “Dual faces of sovereignty”

· Loyalty to state / glorification of state

· Objective ( national legal system that would express national ideals and unity of nations culture

· The code was to represent the law of France, the law of Germany etc; as such, it had an inherent nationalizing function.  When Merryman speaks of “dual faces of sovereignty” in conjunction with codes, he’s referring to the fact that codification constituted an effort to unify law within a given state (an inner looking face of sovereignty) as well as to insist that national law alone guide disputes and the legal system (an outer-looking face of sovereignty that excluded the authority of other sources of law).  While the modern European codifiers naturally drew from Roman legal principles, concepts, and ideas that had long existed and been developed in the jus commune, the creation of the codes marked a severance of the authority of the jus commune.

G Misc.

· Authority of jus commune rejected

· Content of jus commune accepted

· Adopts jus commune, limits to statehood, no pan European law

H BEFORE Revolution:  judgeship was passed on by inheritance; and judgeship positions were for sale; judges seen as aristocrats
I AFTER Revolution:  Aristocracy fell; separation of pwrs.; a rational democratic gov’t  was highly supportive; purpose was to prevent intrusion of judiciary into law; regulate judiciary; during Fr. Rev., judges took on diff. face; strict separation of powers

2.1
Despite the fact American jurisdictions have many codes, as for example in California and New Mexico, why don’t we consider such states part of the Civil Law tradition?
Both traditions consider codes to be an authoritative source of law and both traditions seem to organize their codes, that is, there is some structure to what one finds in them.  However, there are some differences.

Civil Law:

· Civil law codes are comprehensive (the end all, be all)

· Judges go directly to codes

· Do not allow judges to interpret laws, so their laws generally bring a considerably higher degree of organization and specificity; scientific systemization 

· Civ. law tradition functions deductively

· Take a general principle, apply and come up w/an ansuer

Common Law:
· C/L codes are supplemental and do not seem to operate as “the be-all-and-end-all” b/c we know that judges will interpret the laws

· C/L works inductively, so our codes are not the beginning point for us, they are just part of our journey

· Start w/sources of law, move to principles, then apply to the relevant situation, then make comparisons w/case law to find the most appropriate application

2.2
How has history affected the relative influence and role of judges and scholars in the two legal traditions?

	
	CIVIL LAW
	COMMON LAW

	Judges
	· Makes judges disappear; civil servants; functionaries; “applicators” of the principles

· After grad., takes exam to be judge; appted. jr. judge

· Code = comprehensive; No judge-made law; strict separation of powers
· Judges only apply the law(mechanical

· More modest role b/c judges have no inherent lawmaking power

· Uncreative
	· Judges = culture heroes; highly respected individuals; elevates judges

· Attend law school(successful career; either elected or appted.

· Law created and molded by judges; very broad interpretative pwr.; judicial supremacy

· Judges make the law; influential in shaping the system

· Great names of common law are judges (Mansfield, Marshall, Story, Holmes, Brandis, Cardozo)

· Judges can be creative

	Role of appellate ct. 
	· Speaks for the legislature

· Defends legislative prerogative
	· Making law

· Implementing law that will be used

	Scholars
	· Great names of Civ. Law are legislators and scholars (Justinian, Napolean, Mancini, Gauis, Bartolus, etc.)

· Thinkers of the system; very important

· Civil Law = Law of professors
· Roman jurisconsult(expert on law; opinions had great weight

· Revival and development of jus commune due to scholars

· Glossators and commentators added to CJC

· Codes drafted in Europe and Latin America during 19th c. based on writings of scholars

· Both Justinian and Napolean feared the influence of scholars
	· Scholars are of minor importance


3.1
In what ways do the three judicial opinions reflect the different legal traditions out of which they arise?  

SIMILARITIES:  All three cases, MICHIGAN, FRENCH, and GERMAN have similar legal issues; the court is trying to figure out how to apply the rule to the facts; all of the cases are appellate decisions; all cases are around the same time period and have the same results ruling for the plaintiff using joint and severally liability

DIFFERENCES:  

· Legal/Judicial reasoning differed

· Justification of result differed

· SEE CHART

MICHIGAN case Maddux (1961)— Mrs. Maddux was allowed to sue Bryie for entire damages even though Donaldson was involved in an accident with Maddux, as well.  Bryie isn’t entirely at fault for injury, but isn’t it better for the innocent party to be compensated and one of the tort-feasors having to pay a little more than his share, than not having the innocent party compensated at all for damages sustained?  It’s not just to deny the innocent party any compensation and to let the wrongdoing get away.

Rule of Case:  Court applied joint and severally liable rule b/c it is better for one of the tort-feasors to have to pay a little more than to not have the innocent party compensated at all.  This case uses precedent to change the law.

Heydon’s Case (KB 1613)
Adams v. Hall (1829)—sheep case
FRENCH case Litinger (1957)—The Fr. court uses a framework that begins w/statutes as their starting point of the analysis.  In this case, the court uses articles 1382 and 1384 at first, but then refines its reasoning to only 1382.

GERMAN case S.E. (1961)—burden of defendant to prove that he was not liable; code system (looks like a statute)

	
	CIVIL LAW
	COMMON LAW

	Called
	· “Decisions”; implies or suggest an action of an institution more than the product of an individual or collective act of specific judges
	“Opinions”

	Relative Length
	· Relative length is shorter, esp. FR case, which only bears the minimum of facts

· FR. case = no precedents

· GER. case = few citations

· GER. decision is longer than FR. b/c approach is more scientific; trying to determine 

applicability of code; GER. do talk about some case law

· No social policy discussions

· Decision is written at audience; not to us; there’s no need to persuade anyone that judges came up w/ “rt.” answer

· Justice is determined in a more abstract way (FR. specifically from codes; GER. = codes & little case law)


	· Relative length is longer b/c of necessity of persuasion of decision

· Restates issue several times

· In C/L, judge explains what the relevant law/principle is & then applies it to the facts of “this case”

· Analysis is more complex

· Justice Smith tells why he agrees with one party and disagrees with the other

· Judge spends time justifying social policies his opinion is intended to make

· Judge focuses on how to best do justice

· Fact pattern is longer; more focus on facts b/c judges reason from case by case and use precedent cases; judges write a dialogue to us

	Judicial Role


	· Judges were invisible b/c it is not important who the judge is, but rather what the law is
· FR. judges are heavily restrained by a system that is rooted in the distrust of judicial power that came out of the Revolution; there are only the names of the presiding members (2 of 10 whom participated) and the rapporteur (the one who discusses the opinion)

· GER. judges have more freedom b/c their system arose later and does not have that same distrust; however, GER case does not indicate who the judges are 
	· Judges were visible b/c judges are lawmakers and are important; we know who composed Mich. Sup. Ct., how the Ct. was divided, and why they divided (what views and ideas a # of the members of the ct. hold on the issue (this is all very important to attorneys)

	Importance of Facts
	· Civil law judges do not have the power to make new rules, so they use the “most critical” facts to fit into a certain code
	· Much more focus on the facts of this case b/c in C/L we analogize & distinguish cases based on facts of precedent cases, so that we can determine how justice will be upheld in the case at bar (either by using rules from precedent or coming up with a new rule)

	Sources of Law 
	· Civil law cites Codes (statutory law) immediately as the starting point of the decision

· FR. did use case law, but the case law & history are hidden in opinion

· GER. did use some case law, but it was used differently than MICH.
	· Examining cases w/precedent case law (stare decisis) and Restatements is the process that must be done for every case in the C/L tradition

	Style of Argument
	· No guidance as to why a certain code was chosen
	· Extensive detail, enough that we know how the judge thought what s/he thought and why

	Reasoning
	Deductive
	Inductive


WRIT SYSTEM:

· Formed tradition of technicality and compartmentalization of substantive law.

· Written directive from the king, directed to a royal official ordering addressees to do or not do an act. 

· King used to issue all writs (essentially executive orders), until too populated. 

· Chancellor took job over.  Then also served as a summons to court…judicial function of the crown. 

· Writ was very technical, had to be followed to a tee.  The tradition of technicality in procedure is still the tradition today.

· P asked Chancellor (second to the king) for a writ if wanted court to take jurisdiction of a case.

· Writs were ad hoc responses to a given situation. King had special power to issue or return writ, not done out of justice…again furthers theory on importance of technicality.

· Cts did not act on own power, but power endowed by writs. Developed to control access to Royal cts. 

· Legal issue had to fit into writs.
· At first, there was a “writ for every right”
· By 1400s, “no writ, no right” unless you could argue that the issue that you are arguing is not a new writ, rather it is analogous to an existing writ
4.1
How would you describe the institutional function and business of the Royal (or Central) Courts?

A) Role of Courts Pre-code

1) Center of abuse and oppression

2) No established system that guaranteed justice

B) Approx. 1150 

1) Reign of Henry II 1154-1189

2) Distinct body of national law

3) Courts start to adjudicate with rational procedures

C) Emergence of 3 Royal Courts

1) Courts arose out of administrative necessity of the king to provide justice

2) Most fundamental idea of kingship is to provide justice

3) Emergence of court was to replace local courts and to extend and centralize royal authority

(a) Ct. of King’s Bench=criminal cases
(i) King’s job was to make sure there was no crime; jurisdiction was over criminal cases; to maintain King’s peace

(ii) Initially it was the king himself, but king became too busy

(b) Ct. of Common Pleas = Civil; Real property/land disputes (exclusive)

(i) King’s job was to do justice so created common pleas

(ii) Controversies between individuals as opposed to pleas of the crown (criminal proceedings)

(c) Ct. of Exchequer= Revenue; cases that dealt w/king’s finances

(i) Began as specific then expanded (would say the king owed the king money)

D) 3 Royal Courts

1) Writs initiated the lawsuit and defined the jurisdiction of the law courts; Royal Courts are not courts of general jurisdiction

2) Central location in Westminster (London)

3) Performed the king’s justice

4) Sat in session 4 times a year (Hilary, Easter, Trinity, Michaelmas)

5) Then go out on circuit system (Nisi Prius)

(a) Gather evidence through town’s people

E) Jockey for Jurisdiction

1) the jurisdiction of these courts developed along the lines of concerns of the time—the instinct of the King to respond to situations that might upset his rule

2) overlapping jurisdictions and the expansion of such jurisdiction through “fictions.”  

F) Royal Cts.’ Attraction

1) Royal courts offered a jury as a common feature rather than the local courts, which offered ordeal and punishment; wager of death; battle

2) Royal courts offered a forum that transcended the localism of the manor, baron, communal and other local courts

3) The royal courts also had the King’s authority behind them.

4.2
How and why did the Court of Chancery (or Equity) emerge?
A. 1400s—Emergence of Equity or Chancery
a. Results of rigidity and inadequate relief resulted in Equity
b. Equity emerged After the Royal Courts due to “rigidities” of the writ system (King wasn’t rigid; the courts were rigid) and the operation the royal courts, pressure built up to seek alternatives to the legal relief available in the royal courts.  The result of those concerns ultimately gave rise to the Court of Equity (also known as the Chancery court). The Court of Equity grew out of the Royal Courts limitations.
c. Operation of the Writ System itself (defined ct.jurisdiction)
d. The concept of Equity had evolved in Roman law, esp. under the influence of the Christian emperors of Byzantium and it was perpetuated in other legal systems, particularly where the Church was influential.
e. Equity is a parallel to the Law courts
	LAW
	EQUITY

	Writs (forms of action)
	Bill procedure (tell your story free of procedural and technical pleading); this was before the Chancellor sitting as the Ct. of Equity)

	Jury

No testimony by litigants
	No jury (Chancellor sat alone = Bench trial; “grace” & “discretion” of Chancellor); Appealing to the conscience of the Chancellor, these petitions told a story
Personal pwr. over litigant (testimony)

	Single issue (jury driven)
	Multiple issues; since no jury, don’t need to distill a single factual issue

	Relief in “iron” boxes ($ damages as classic remedy)
	Great flexibility to craft remedies (injunction and specific performance are classic equitable remedies); Relief fashioned as needed; Remedies fashioned on the person,  not out of the wallet

	Law = Right
	Equity = Discretionary, Subjectivity, Flexibility


f. Equity traditionally looked at the “big picture” rather than being so focused on a single issue and the “iron rules” that governed the writs and the law courts.

g. Equity eventually and increasingly developed its own rules, procedures, and technicalities to rival those that marked the writ system and thus lost many of the characteristics of efficiency, speed, and lack of formality (more lawyers than ecclesiastics were practicing before the Chancery, thus, making equity lose some of its flexibility

h. The Courts of Equity have always been there in the principle that the King was to administer Justice.

i. One of the King’s major roles was to administer justice, but the King got too busy, so had Chancellor (“Keeper of the King’s Conscience”), his right-hand man who was an ecclesiastical, take care of matters

5.1
Why would the medieval English lawyer not understand our modern distinction between procedural and substantive law?
A. In the modern world, we have a sense that there is a difference b/t procedural and substantive law
B. Substantive Law

a. Medieval lawyers were not thinking in terms of a theory of contract or law of property but rather merely a law of writs; they thought of fact patterns within the box of writs; if fact pattern fit w/in the box, then remedy was specified accordingly

b. the emergence of substantive fields of law including property and contract was a much belated development

c. if law courts only hear cases for which writs are recognized in their court, then it is the writs that give them jurisdiction—they lacked any general jurisdiction over a wide range of controversies that our modern basic trial courts have

C. Writs—fusion of substantive and procedural law

a. The writ system is all about the procedural law; the process is an end in and of itself (i.e. A medieval lawyer can get you a writ, but not rt.; this means that process is a purpose in and of itself; medieval lawyers are shaping the writ and whatever the writ provides, the writ provides

b. A royal writ controlled access to royal courts

c. Writs defined what your rights were

d. No writ, no right; also had to take the right writ to the right court

e. Writs were both substantive and procedural

1. Substantive law creates and defines our rts., duties, and obligations

2. Procedural law dictates the procedures whereby those are enforced

f. To assert a writ, needed to pick the right writ

g. Writs contained cause of action and remedy, but it was easily abused due to misrepresentation of facts.  One solution to this was that the later writs would induce a Sheriff to advise himself of the facts before proceeding to act = witnesses (jury)

h. Writs were obtained from Chancery and sent to royal court

D. Procedural Law—the process (Ex: filing suit in the rt. court)

a. Writs were originally a direct royal command

b. Later developed into order to investigate reality of a claim

c. If not resolved, all parties required to appear in court and explain why order not followed

d. Procedure as follows:

1. File a writ/buy a writ

2. Go check it out, sheriff

3. If true(do it

4. Do it or show up and prove to me that you don’t have to 

5. Send sheriff to bring all parties back for trial

E. Writ of right

a. Challenge the right by which another held property

b. Nobody could be deprived of a right to land w/o royal writ

c. A writ of right did not test possession, tested rt. to possession

d. Had its own procedure

F. Writs

a. Writs gradually began to carry with them that notions of what events would permit what result or remedy

b. Distinct procedural characteristics developed for different writs
c. The obligation to choose only one writ at a time limited the scope of law
d. Once the idea emerged that a special set of circumstances could necessitate a different verdict, the seed of substantive law had been planted
e. Specific facts would trigger specific legal consequences

G. Ossification (inflexible; fixed)
a. System became ossified (hardened) and edges were softened by development of fictions (white lies) and accepting things that weren’t true to gain access
H. Equity

a. Equity was developed b/c people were unable to obtain relief through writ; people sought help from king in his representative the Chancellor

b. Procedurally Equity was different

1. Writ was a single issue; monetary relief

2. Equity was multiple issues; relief fashioned as needed

c. Appealing to conscience of chancellor, these petitions told more of a story

d. Court of Conscience

e. Chancellor considered larger moral issues and fairness

5.2
What was the process by which the writs were converted from an extraordinary means of relief given by the King to the routine process of invoking Royal justice?

A. WRITS

a. Writs = “forms of action” on a scrap of paper fixed w/ribbon

b. They are an instrument of intervention

c. Kings used the writs for quite some time before the Normans

d. First forms of writs were Executive in nature and Administrative, reflecting the power of the King to do something (i.e. An executive order was “Do X or else!); This was an order from the King

e. Next step, King talked to Sheriff and sent sheriffs to find out facts

i. Sheriff would go to country & by the oath of lawful citizens would get a “jury” (then “witnesses”)

ii. Pompace ceremony was important to make memorable the transferring of goods b/c no Clerk’s office for record-keeping

f. Then King(Sheriff again.  “Order X to do Y, and if he doesn’t, then tell him to come to my King’s Ct. and tell him to tell why he is not giving back Y”; this is not a process; an up and coming of Law courts; both P and D had to show up before the court

6.1
In what ways does the American history of legal procedure leading up to the merger of law and equity (as well as legal procedure after that merger) reflect Maitland’s comment that “the forms of action we have buried, but they still govern us from their graves”?

A. Pre-Merger

a. The colonies incorporated the English civil procedure b/c the lawyers were English trained and they also used English texts.

b. Necessity of joinder where they would go back and forth until they got to one single issue that could be sent to the jury.

c. The complaints were form over substance (ex:  couldn’t have a misspelled word); minute technicalities kicked people out of court in the past (we still have some technicalities today)

d. Reformers wanted to add to the system and create a new system , hence Field’s code in 1848

e. C/L lawyers wanted equity courts to be more predictable leading to the transformation of equity into a court w/more rules and procedures (predictability came at the expense of discretion and lack of technicality)

B. Post-Merger

a. Writs had been abolished, but substantive law embodied in writs remained

i. Detinue, Trover, Replevin

b. Merger of law and equity has not eliminated the need to distinguish b/t the two

i. The merger of law and equity was procedural not substantive
ii. Merger helped created courts of general jurisdiction, rather than the more limited jurisdiction that confined the royal courts to the writs that were recognized by those courts; there is now one ct. w/law &equity

iii. Whether a person is entitled to a jury hinges on the law/equity distinction

1. Markman case; Trademark & Patent; system that operates dry cleaning; mechanism for locating dry cleaning

2. Why would a jury trial be better than a bench trial?

· Juries may be more compassionate

· Must prove case w/a preponderance of evidence (not unanimous)

· Jury trials have the possibility for huge awards/monetary damages

· This is a big, big issue; no jury unless get through threshold that you are entitled to a jury trial by the 7th Amendment (ratified & adopted in 1791) as a matter of LAW as opposed to Equity (which doesn’t have a jury)

iv. The law/equity distinction continues to arise in terms of rights, remedies, and concepts

c. In the beginning, US courts had a loose, unstructured look

i. Judges(laymen; separation of powers was not a big deal; court was bound to be run informally

ii. Process was speedy and cheap, compared to the English process

d. In 18th c. merchants and land owners gained greater influence

e. The merchants’ idea of a good legal system was one that was rational and efficient

f. David Dudley Field/Field’s Code (1848)

i. 1848—David Dudley Field proposed to reform the C/L by means of a code for state of NY (this is an ex. of how C/L tries to incorporate codes)

ii. Field’s Code was part of a larger effort to codify whole C/L

iii. Goal:  to merge law & equity

iv. Field also produced another code “a general Civil Code” modeled after the Fr. code

v. Carter of NY fought codification and Field b/c proposed code removed pwr. from the courts and the legislature; Field and Carter both distrusted laymen and wanted flexibility

vi. The code had more influence on young law of the west and south; Field’s brother was a Cal. attorney

vii. Many of the eastern lawyers and judges were English trained

1. Since English law books were easily available, English procedure had influence

viii. Field Code in the merger of law and equity was an effort to make our system more rational and sensible like the civil law system 
ix. Reforms of Field
1. Procedural reform

a. w/respect to procedure of the courts

b. One form of action for all civil actions (writs are gone as access to court)

c. Splits procedure and substantive; only one procedure, substantive in statement of facts

d. Simple statement of facts is basis for access to courts

e. Do NOT buy a writ; instead file a complaint

2. Merged law and equity; does not eliminate equity

a. Continues both law and equity w/ one judge and one court is going to handle the system

b. Makes courts more powerful

c. General jurisdiction over law and equity

3. Jury trial in civil cases

a. If suit is equitable(no jury

b. If suit is legal(jury

c. Rights to jury is preserved in 1791

4. Codes

a. Codes would work of experts (legal elite)

b. Legislature would stamp them with validity

c. Subtle and flexibility (like C/L should have been, but wasn’t b/c it is a prisoner of history)

7.1
What similarities in attitudes to “adjudication” can you see in African customary law and in Japanese society?

· African and Japanese have a negative connotation of “Law”; Shameful to bring up a tort case/lawsuit

· Emphasis on restoration of community harmony (w/in a homogeneous setting) vs. individual rights

· Internal sense of justice rather than going straight to the judge; sense of focus on parties/self-resolution vs. external judge (internal sense of norm)

· Japanese parable, “The nail that sticks up, shall be hammered down”

· “Kenri” (Japanese word meaning “right to vindicate”; still new in Japan; only around since early years of the Meiji period (1867-1912); “kenri” also has the connotation of greed) v. “Giri”

	AFRICAN CUSTOMARY LAW
	JAPANESE SOCIETY

	· Community based

· Restoring harmony
· Non-adversarial

· Verdict based on what was fair/equity based.

· Maintain unity of group
· Rules enforced by guilt, shame, sense of responsibility to others, dependency

· Comes out of societal norms; does not come from formal law or codes

· Communicated through societal means, storytelling, informal

· Enforced by society as a whole

· Objects of elders not punishment but settlement of dispute (no declaration of strict legal rights but reconciliation)

· Judicial process/customary trials
--peaceful debate of issues

--enunciate norms of society

--condemn departures from the norms

--praise acts that maintain and enhance well being of community

· Trials take a long time

--Build up atmosphere of reconciliation

--Respond to every point

--Judge decides case, gives a long speech to reconcile people
	· Law detested. Society’s troubles due to law. Emotional attitude.

· Ashamed if subpoenaed…reveals lack of norm consciousness.

· Better off without the law b/c law is shunned
· Non-litigious; Ideal life is NO ct. of law

· Conception of rights on individual imported

· Concept of adjudication bad 

· Seeks harmonious solutions

· No winner or loser; don’t want an embittered loser

· Coin story: one finds purse with 3 coins, returns to owner who does not take it…have case adjudicated, guy puts another coin, then splits diff b/t two men. 

· No need for a K to be enforced legally, did them out of honor.

· Group over individual identification
· Based on racial unity not social construct

· Based on ethics of society

· Concept of GIRI--sense of duty/honor/goodwill driving society.


7.2
How does law function differently in modern Japanese society from its role in Western societies?

JAPANESE:  
· Prefer group over individual

· Shun law

· Societal preference in dispute settlement has been for judgment of good men rather than for the rule of laws

· Obligation/duty enforced by belief that personal honor will make people perform their promise on their own volition

· W/Japanese domestic business world, focus on goodwill and friendship

· Embodied in the contract

· Image and honor immensely critical for a business’ success

· Notion of human rights by Western definition did not exist in traditional Japan

· Every ind. endowed w/certain defined human rights

· Status of low repute attached to early predecessor of professional attorney

· Attorney law revised act

· required an oath of honesty by lawyers, not necessarily for judges or gov’t officials

· 35K to take rigorous entrance test(only 500 pass

· Mere presence of attorney at domestic business negotiation viewed as antagonistic

· Conciliation = Norm

· Litigation = Exception

	Western = External 
	Japanese = internal

	· High regard for word.  Diverse people w/need to explain opinions & intentions explicitly & consistently to make selves understood.

· Individual rights, personal autonomy, and creativity

· Contracts minutely drafted; provide for all conceivable probs

· Greek Logos art of speech

· One sided esteem of rationalism, capability to criticize.  Feelings suppressed, not revealed.
· LAW is basis for gov’t & society, primary regulatory system for human relations

· Law provides clarity & security (i.e. via K)

· Dispute is basic element of freedom

· Horizontal Society:  Equality of all men, equality of all members of society.

· Lawyer = litigator, personal advisor, business consultant, key participant in business planning & negotiation of agreements

· Clear winner/loser

· Finder’s Law
	· Law is like a sacred sword (displayed but never used)

· Modern Jap. law based on FR. & GER. law

· Social harmony, hierarchical, non-reciprocal relationships, obedience & loyalty

· Paternalistic guidance & ctrl.

· Homogenous

· Ks:  Retain freedom of action & flexibility; brief & imprecise; short & vague; no provision to resolve arguments, will be done in good faith
· Reliance on relationships rather than on legality

· Personal interrelation.  Feeling of belonging & security

· Culture of emotion & agreement in feeling

· Human/moral relationships

· GIRI obligations:  moral obligation to loyalty

· HARMONY is basic principle of society, ADR

· Vertical society:  Superiors & subordinates

· Access to cts. is limited, justice is slow;  due to legal edu. system, lawyers may know about law, but not life or business, decisions thought to be theoretical & impractical; Bengoshi is basically a litigator

· No winner/loser

· Story of 3 Coins


8.1
How did the cultural values that underlay the Mexican-California legal system differ from the expectations of the Anglo-American expatriates?

Mex.-Cal. vs. Anglo American

	
	Mexican-Cal
	Anglo-Americans

	CHARACTERISTICS:
	· Honor code kept you in line

· Values community and maintaining peace in the community

· Conciliatory (paternalistic process); GIRI echo
	· Law kept you in line

· Values individualism, predictability, and certainty

	SOCIAL FUNCTION:
	Heal the Breach (in the community and b/t parties)/Non-Adversarial

· Compromise; no clear winner and no clear loser

· Reconciliation
· Community focus (familial)
· Community healing 

· Your word held value

· Seek fairness

***Be a person of your word
	Vindicate legal rights/Adversarial legal system:  

· Winner take all; clear winner and clear loser

· Individual rights 

· No internalized honor code

· Values based on LAW

· Certainty and predictability

	JUDGMENTS
	· Remedies were flexible; could be paid in installments
	· Inflexible

	LAWYERS
	· “Hombres Buenos”

· neutrality
	· Zealous advocates

· Work for client

	Anglo Perspective:
	
	· Mex-Cal legal system lacked legitimacy

	Role of LAW:
	· No lawyers

· Hombres Buenos and Alcaldes (community rep) supplied the community values that are usually ascribed to Am. juries (like “lay-judges” in the Civ. law tradition

· Hombres Buenos: People chose to examine case and recommend a just settlement. Forwarded to a judge who would rule with that statement.

· Judge was person in good standing in the community and ran the trial

· Lawsuits were seen as causing evilness
	· Lawyers/Judges = Important

· Lawyers = zealous advocates, partisans

· Judge was umpire and parties ran the trial

	Expectations at end of 1830s & 1840s
	· Agricultural
	· Merchants

· JURY


***Think of the role of the lawyers in this section:  wanted to solve the problem and not so concerned about legal rights.
9.1
Professor Bloomfield speaks of a “common law image” in terms of the rise of the American legal profession.  How does that image fit w/Navajo justice concepts described in Justice Yazzie and the traditional Hispanic vision described by Professor Valdez?  What do the differences in vision tell you about the fit b/t the Common Law and Navajo and Hispanic worlds?  In what way can lawyers bridge those differences?

Bloomfield’s underlying argument and his notion of a “C/L image” of humanity is that as communities lost the cohesiveness that permitted them to function without lawyers because of community enforced norms, law increasingly emerged as a principal means of measuring the acceptable conduct (rights and duties) of the individual.  In that process, lawyers become an indispensable part of such societal organization.
· Ideologies/Bloomfield:

· Utopianism: belief in its attainability “ideal of a voluntary, self-regulating society”. No need for lawyers

· Lawyers part of the elite class by 18th century. 

· Common Law image of man: colonialists brought with them anti-class bias. Wanted equity.

· Individual protecting himself, self-interest regardless of morality

· Ideal common man is “reasonable, reasonably prudent”, standard of conduct.

· Community protection from community restraints…requires protection of law.

· Individual autonomy constrained only by law

· Law of Nature: golden age: men were wise and good and settled all quarrels with kindness. America was paradise where peace and justice would reign. disputes settled by arbitration. 

· Biblical: law prevailed, but reflected strict moral standards which would be followed.

· By late 17th century, utopianism waning…more complexity of land and commerce. Increased population, all mandated precision and predictability…for capitalist…pressed for individual legal rights. Only law, not moral law. Person required to be no better than average/reasonable person. Moral obligations not enforceable by law. 

· Ideology of Advocacy (Simon): rules of ethics. justified by positivist legal theory: emphasizes separation of law from personal and social norms…stresses neutrality.

· Principle of neutrality.

· Lawyers = Zealous advocates

· Partisanship…lawyer works aggressively to advance client’s ends.

· Professionalism

· Procedural justice…ethical means of producing case rather than its intrinsic properties.

Bloomfield

· harmonious small community way of dealing w/things and then changing environment makes it impossible for this to always

· parties in ct. would bring in a friend to advocate on their behalf (similar to hombre buenos)

· movement away from communitarian model to the appearance of law as the measuring stick of behavior; moving to a “man-made” source; no longer subjective measure; now judging according to mythical “reasonable” person standard

Yazzie and Valdez

· idealistic community way of dealing w/things may work in some ways, but it won’t always work

What’s important?

· community size

· ultimate punishment in small communities was becoming an outcast

· small community device of social shaming in Navajo culture

· Hispanic idea of verguenza is that you don’t want to be a shame to your family

· there’s a hunger for a connection to a community; having a connection to community is appealing

· lawyers

· sin vergueza in Hispanic community (meaning that they take advantage of others)

· morals; religion and spirituality???

· “man-made” laws v. “divine-made” laws

· verticalness v. horizontalness

· hierarchical v. equality

· relationships

· people act differently when they make others invisible
	Common Law
	Hispanic
	Navajo

	Adversarial system

· rise of the Am. legal profession

· self-interested

· individual rights

· clear winner/clear loser

· Right v. Wrong

· Separation b/t religion & law

· Rights of ind. created need for lawyers as society became more and more ruled by LAWS rather than MORALS
	· Honor code

· Accountability to community
· Verguenza—having shame (know diff. b/t rt. & wrong), similar to giri: honor/duty

· Emphasized formal structures as 

--Family

--Community

--Religion
· Person with verguenza is: human, wise, important stature, private, responsible, helpful, dependable, aloof, fair, trusted, respected, moderate, willing to challenge authority, self-controlled, serious, witty, natural role model and ideal. 

· Keeps community in check. 

· People try to achieve this ideal.

· Law is sin verguenza  (w/o v.)

· People who are sin verguenza take advantage at expense of others (i.e. corrupt politicians)
	· Communal; healing community breaches

· Accountability to community, however, family is more important (when a crime is committed, think about how it will affect the family)

· Law comes from religion
· Function of law is to tell you what NOT to do, not what to do

· Horizontal System:  healing, circle as symbol/unbroken, emotional, solidarity, consensus, restorative justice) versus vertical justice (relies on hierarchies and power, adjudication, money, backward not forward thinking)


· Sioux-- Ecocultural restoration is the GOAL.

MEX.-CAL., NAVAJO, & JAPANESE

	
	Mex-Cal
	Navajo
	Japanese

	SIMILARITIES:

· Goals

· NO winner/loser

· Future-looking

· Community relatedness
	· Goal=Community & Reconciliation

· More interested in a solution; so as not to lose face; nobody should be unduly burdened

· Leave problem in the past 

· Restoring a breach in community presupposes a sense of community

· Shaming and reintegration (Criminology course); D needs to want to be reintegrated into the community

	DIFFERENCES
	· Law = respected to attract Alcaldes and Hombre Buenos to be willing to work within it

· Poverty makes large lump sum judgments impossible, thus, flexible judgments w/installment payments
	
	· Law = shunned
· Being in legal system is disgraceful & shameful
· System is due to a desire for amicability (friendliness), moreso than the need to work within the practical realities of poverty

	PROBLEMS w/systems
	· Quest & emphasis for consensus in a heterogeneous country

· Only partial resolutions b/c have to “compromise” sometimes and that may seem unfair to both parties involved

· If fundamental goals of one party differ from the other than there are problems


10.1
To what extent does the ADR movement represent a shift away from the traditional role of lawyers as advocates of a client’s cause and what, if any, are the limits of that shift?

· ADR is directly traceable to the Mediterranian practice of the 1200s and the Law Merchants b/c the Law Merchants/Commericial Law tried to resolve their conflicts in courts of their own authority

· Shifts away from adversarial approaches to reconciliation

· Parties must want goal of resolution

· Generally no lawyers, bring in partisan perceptions

· Has been in American history…early colonial period. Served to satisfy what formal law could not

· Success of ADR depended upon a coherent community vision.  Based on reciprocal access and trust among community members

· Religious piety contributed to this coherent community

· Recent immigrant, religious utopians and businessmen have historically tended to support ADR in American

· Law system way however to acculturate immigrants into society

· Disputing process emerges and is based on personal relationships…how people dispute reflect how they relate

· Colonialists brought mistrust of system with them
· ADR is nationwide and is helping your client find a solution; asks what your client wants

(You can tie in the common law and the civil law into this)

· It is the client telling the lawyer what they want out of it v. the writ system where you have to fit into a certain category

· Influx system of law on a communal level

· ADR PROS:

· ADR seeks to reduce litigation (b/c there has been an enormous explosion of litigation), increase participant satisfaction, control court congestion

· Healing; Fast; Private; Individualized; Flexible; Informal; Cheap; Accessible

· ADR CONS:

· Imbalance of power situations; ex. when large corporations use it to their benefit b/c the small person cannot regulate the pwr. of a big business like they can in court

· A lot of procedural protections in litigation are not found in mediation

· Judgments are harder to enforce

· Not good for policy changes

· Varied quality among ADR types

· Cannot appeal

· Parties may be unwilling to compromise

Different systems of ADR

1. Negotiation (2 individuals trying to work it out); bargaining

2. Mediation (neutral 3rd party); parties create own solution; good when there is an on-going relationship (divorce & child custody)

3. Facilitation (a subset of mediation)

4. Arbitration (more formal with 3rd party; outcome may be legally binding); arbitrator makes decision; more similar to litigation b/c goes in front of a judge/arbitrator

5. Mini-trial (from pre-trial hearing and on and it is less formal than litigation)
6. Litigation
a. all or nothing

b. very formal and structured

c. inflexible

d. clients have little control over the results

e. process is run by professionals (lawyers, judges, etc.)

f. origin and value is no ind. freedom

· When choosing one: look to party goals, procedural status, outcome control, cost, formality, timing, relationships and personalities.

11.1
From Gilmore’s description and Langdell’s own words, what were the premises and purposes of the study of law as introduced by Langdell?

Rise of the Law School:

LANGDELL (a botanist)

· Age of Faith; 1870 became first dean of Harvard Law School

· Revolutionary premise was a LEGAL SCIENCE
· He believed there were scientific truths to be found in law.  These ideal legal truths endure and do not change w/o notice.

· Goal was to simplify legal principles by approaching law as a methodological science.

· The library was his science lab.

· Law is a science and immune from reality, politics

· Science involves categories

· Langdell was the 1st dean of Harvard in 1870s and was trying to get law recognized in order to get law schools

· Casebook method

· Langdell chose cases that he wanted to use to create a casebook in an effort to create a pure ideal law immune from social movement (didn’t include too many facts in the cases that he chose)

· The casebook method said that we can look at this book and have one teacher and all the students can learn this way and from ea. other

· Read cases, find higher principles that apply

· Emphasized process over doctrine

· Series of casebook reveals nature of law

· He believed in using the Socratic method b/c it reflects thinking and it was profitable (permitted larger classes and gave teacher a larger, more exciting role)
GILMORE’s Criticisms of Langdell

· Cannot classify law in the C/L

· Cannot distill into its essence

· Says Langdell is giving false perception

· Missing out on a lot, not creating good lawyers this way
· Law is NOT a science

· Law is NOT governed by scientific rules/principles

· Law was a means to achieve a social end

12.1
Why does Duncan Kennedy say that legal education is training for hierarchy and what underlies that statement?
A. Ways in which legal skills taught

a. Mystification of legal reasoning

b. Osmosis as process of learning legal reasoning

c. Taught in isolation

d. All 3 designed to befuddle student

B. Boot camp purpose of breaking student down to rebuild

C. Convince student that there is such thing as legal analysis

D. Hierarchy starts after 1st year grades; after ranked then carry that ranking forever

E. Kennedy implies that we are all manipulated by the system w/o any freewill; we are molded to become the lawyers that we will bbe

F. Formal Curriculum

a. Low priority in philosophy, history

b. Focus on the black-letter law more so than focusing on the people involved

i. As a layperson, you have a diff. reaction, but cannot look at it that way when being a lawyer

ii. Lawyer must look at P v. D, and the RULES

c. Idea that legal reasoning is independent of other disciplines

d. No feedback, though it’s important

e. C/L techniques—learn to formulate arguments and adversarial skills that will be useful as a lawyer

G. Kennedy’ & Scale’s biggest complaint is that we learn legal rules that are supposed to be neutral and “just”, but they are really just “policy”; Rules and facts are NOT neutral

Anne Scales = 7 ways to counter negative aspects of legal education/the demise of the legal profession

1. Question authority

2. Sports metaphors

3. Question false dichotomy

4. Question the curriculum

5. Practice solidarity

6. Use the power you have

7. Take care of yourselves and each other, have real fun

LANGDELLIANISM, LEGAL REALISTS, CLS

	
	Langdellianism (1870s)
	Legal Realists (1920s)
	CLS (1970s)

	
	studying a series of cases in isolation to learn about legal principles

library = lab (don’t need empirical study)


	thinks Langdellianism is ridiculous; trying to train lawyers like a dog trainer trying to train stuffed dogs—need to look at what actual lawyers and judges are doing; look at what gov’t is doing

now we have casebooks with footnotes, theories, and principles

it is important to study law in an interdisciplinary way

expand sources of legal study

clinical legal education (began taking root in 1960s and 70s)

it’s important to learn how to deal with clients and judges—the practical aspects of lawyering

wanted law in action; people going to courts and taking notes on what happened just to see what is actually going on; empirically
	Post-Realists

Disagree w/Langdellians, but also disagree w/legal realists

Proper Equation of Law = Politics

No such thing as a neutral principle; all of law is malleable and manipulative; haves v. have nots



	Philosophical Change:

*Legal/Judicial Reasoning
	-string cites

-bloodless abstraction (just using P v. D and push aside everything else out there); analytically look at “legal” issues and ignore other issues
	-no such thing as immutable truths; there is judicial discretion

(How do you argue that discretion leads to justice?

--There is a constraining force—Rule of Law

-law was at best a social science; it was a tool to be able to deal with the matter that comes before the cts. and the law
	


LANGDELLIANISM (1870s)

· Legal Education = believed in isolation

· Used casebooks that he created and not actual cases

LEGAL REALISTS/Age of Anxiety

· KENNEDY

· Legal Realism grew out as a response to Langdellian way of thinking about law

· Legal Education = No isolation; unrealistic preparation

· Stuffed Dog Study; not comparable to real things; broader context; NEED to study law in  action

· Age of Faith not reality…bowed to tensions of change. Law as social science. Shed judiciary of trappings…took on more activist role: Warren Court.
· Realists simply replaced science, with new theories: social science and economic; everything could still be explained away, distilled into simple and few truths. Need for order. Maintained same approach to teaching law.
CRITICAL LEGAL STUDIES (don’t have to agree)

· CLS movement entails a critique of the assumptions of the Legal Realists

· Law is NOT science

· Law is NOT a tool

· Law is ALL politics

· Judges’ authority is NOT constrained and used to perpetuate hierarchy
· CLS/Tushnet

· Realism was base of CLS, but took off b/c while may also see law as simple and of few truths realists missed large groups that shaped America’s reality: interest groups. 
· Law and economic values tied up with each other…served a purpose and certain interest groups.

· Method of legal analysis…sought to make it more balanced, and reflect reality…addressed and identified underlying assumptions that were values of a particular interest group, not the whole. Law built for them. About the most efficient solution to a legal problem. Further entrench capitalist system and wealth-holding in society. Social reality is socially construed.
· No distinction b/t law & politics (though lawyers claim there is a diff. b/t judges & legislators)
· Legal rules construct social values
· CLS/ Duncan Kennedy: 

· Law schools are places where political indoctrination occurs so can fit system. (grades, professor-student relations, type of courses)

· Paternalistic system.

· Taught not to be critical thinkers. First year about learning the culture. Hierarchies, passiveness, objectiveness and neutrality…lose sense of right and wrong. morality not stressed. 

· When teach legal reasoning is distinct, distillable, separate from ethics and politics…a lie. Law is politics…reflects…supports a system of capitalists, white, male, Christian values. Reasonable person is a blind concept of a person…not reflective of reality.
· CLS/Ann Scales:

· Legal studies basis on objectivity and process of objectification creates outsiders who can’t get into system, because basis of objectivity reflect ingrained assumptions and values reflected by dominant class interests. Reflects a “right social organization”. Goes against people of color/women values where intimacy and connectedness value system. Not valued in American legal jurisprudence. Learn to not speak language of justice…change vocabulary. Politics and policy taught as an afterthought.

· Static vs. dynamic

· Simple vs. complex

· Learn to question authority, or else always carrying on with the past, not forward thinking.

· Question false dichotomies: law vs. policy, public vs. private, objective vs. subjective, expert vs. lay opinion, lawyer vs. person, professional vs. self, think vs. look; either/or mentality does not reflect reality.

13.1
How would Karl Johnson change the law of contract and why?
· CLS/Karl Johnson:

· Johnson asks where have the principles of equity and fairness gone?  Why don’t the courts fall back on doing the right thing?

· We should treat human beings w/fairness
· Take professional responsibility. 

· Take off the blinders and let us think outside of the box. 

· This division of law and morality/equity

· There should be more feeling in K. 

· Stare Decisis dooms courts to standard bearer of injustice. 

· Law cannot be an arbiter of morals; we should be free to choose moral standards. rigid vs flexibility.

· Law creates society.

· “Freedom of Contract” 

· Replace with equity and fairness

· Contracts are too literal

· Replace skewed model of human interactions with good faith, reasonableness.

· Undermines commercial attempts to move towards social responsibility.

· Smith v. Price’s creameries:

· Careless gamblers v. naïve honest folk

· Smith had diff. view of K than creameries

· Smith knew that K could be terminated “for any reason” but didn’t believe that Creamery would terminate w/o good reason b/c Creamery orally gave word that they wouldn’t

· Written and Oral statements contradicted ea. other

· The relationship b/t Smith and the creamery was a huge imbalance of power

· Smiths said that creamery gave their word

· Johnson argues that the context in which people sign Ks should be taken into account to determine if there was mutual assent
· Humans stripped of humanity, solely self-interested
· We need not expect the “gambler’s model”
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