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FINAL CONTRACTS OUTLINE

**Build the Christmas tree**

WHAT IS A CONTRACT? 

Contracts is the law of obligations; the law of promissory liability.  

A contract is: an agreement consisting of at least one promise that the law will enforce.  

· Need at least one promise in order to have a contract

· Needs to be a contract that the law will enforce. 

IS THERE A PROMISE?

What is a promise? 

· A promise is a manifestation or intention to act or refrain from an acting in a specified way, so as to justify to the other person to believe there is a commitment for something (Restatement Sec. 2)

· Requires more than one person

· Requires communication: words or actions that indicate a consentual relationship resulting from communications in which someone has made a commitment 

· expressed

· implied  

· Method of analysis: (both tests are from the perspective of the promisee) 

1. subjective test: 

· Did the promisor intend to make a promise and did the promisee believe a commitment had been made?

· Was there meeting of the minds? 

· Look at the promisor’s intention!

2. objective test: 

· Did the promisor not intend to make a promise but promisee believed a commitment had been made?

· did promisee believe that there was a promise? 

· was the promisee reasonable in that belief?

· Don’t look at what the promisor intended, look at what the promisee gathered from the communication. 

· Look at the language (is it definite, strong, and complete OR is it vague and indefinite?), the relationship of the parties, the circumstances, etc.

· Example of court using subjective test:

· Lucy v. Zehmer: farm transaction in which Lucy offered Zehmer $50,000 for farm. Agreement was written on the back of a restaurant receipt. Zehmer later laimed to have been joking at the time of the transaction. Courts held that it was a contract because a contract is evaluated based on what was expressed by the promisor at the time the agreement was made and it is immaterial what may be the real or unexpressed state of mind. If the promisee believes that the promisor is serious and a reasonable person would also believe the promisor to be serious then the K is binding. 

· Example of court analyzing the language: 

· Anderson v. Backlund: Case in which plaintiff agreed to buy 100 head of cattle to raise more money for rent under the agreement that the defendant would provide water to sustain the cattle. The court found that the language used in promising the water (“I will see that there is plenty of water b/c it hasn’t failed yet”) was too vague and indefinite. The parties must express intent in definite terms and be specific about what has been promised. 

· Hawkins v. McGee: Case in which a doctor guarantees patient to make a 100% good hand after surgery. Although there is indefiniteness as to what is a “100% good hand”, the word guarantee is specific enough to constitute a contract. Furthermore, there is evidence that the promisor himself intended for his communication to be a promise. Therefore, court found that there was a promise. 

IS IT A PROMISE THAT THE LAW WILL ENFORCE? 

The law will not enforce all promises! 

· Internal limitations to the enforcement of promises: inherently part of the definition of a legal contract. The most important for our purposes. 

· External limitations: policy decisions that the court has decided not to enforce for social or economic reasons. Usually they would be enforceable promises except in this case it doesn’t make sense to enforce them. 

· statute of limitations

· fraud

The Bargain Principle: A bargain is an agreement between two or more people to an exchange and a consideration.

1. The agreement: assent by two or more persons to do something 

· if you are told that the two parties have an agreement, you already have one part of the bargain; now need to find consideration. 

· However, when you are not told that there is an agreement: you then have to analyze the communication 

· Method of analysis: offer and acceptance analysis!

· Do you have an offer? A communication that reasonably leads another to believe that he/she can conclude a contract. 

· An offer is a promise that asks for something in return (price) 

· When you analyze offer you are also analyzing promise, because an offer is part of promise; so you are looking at the language of the promise. 

· Is a given communication an offer OR just moving towards intending to make an offer (preliminary negotiations)?  
· Preliminary negotiations: A manifestation of willingness to enter a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intent to conclude a bargain until he has made a further manifestation of intent. (Restatement (Second) § 26)
· An advertisement is generally deemed to be an invitation to deal unless its terms and circumstances clearly indicate an intention or invites those to whom it is addressed to take specific action without further communication. 
· A circular is generally construed to be an invitation to deal unless a reasonable person in the position of the addressee would think the communication was addressed to him individually rather than as one of a number of recipients
· Offers are effective once they have been received. 

· Two kinds of promises in offers: 

1. Bilateral: requiring a promise back (I promise to pay you $50 if you promise to paint my house) Promise for a promise. 

2. Unilateral: promise for action or performance (I promise to pay you $50 if you   paint my house) 

· Lefkowitz v. Great Minn. Surplus: Case in which there was an ad in the newspaper for $1 fur coats. Plaintiff sues because the defendant will not let him buy the coats at the advertised price. Court finds that where the offer is clear, definite, and explicit and leaves nothing open for negotiation it constitutes an offer, acceptance of which will complete the contract. 

· Has the offer been terminated? An offer can not be accepted if it has been terminated in one of the following ways:
1. 
Time Lapse 

- 
Did the offer need to be accepted by a specific time?

  
- 
If no time period  is listed, a reasonable time period. 

2.   Revocation: 
- 
Offeror has the power! The offerer can always revoke the offer even if he made a statement that said he wouldn’t 

· Ex: X offers to sell his car and gives Y five days to decide. After the 3rd day, if Y has not accepted, X is free to revoke the offer. However, if Y accepts the offer before X withdraws, then X can not revoke. 

· Revocation can be expressed or implied, notice given and received

· One exception: irrevocable offer (aka. option contract, in which the offeror surrenders his right to revoke the offer) 

· Option contract is in fact a 2nd contract, a second promise by which the offeror not only says, I promise to do X, but I promise not to revoke my offer. 

· However, it has to meet the conditions of a second K – it must be supported by consideration or enforceable under promissory estoppel

· The terms of the 2nd contract are that the offeror will not revoke the 1st contract. The option is solely on the offeree’s hand. 

3.   Rejection: 

· Offeree communicates to offeror that he does not accept 

· Once rejected, the offer vanishes and can not be accepted ever again

· Analyze the language to see if the offeree is really rejecting or merely asking questions before accepting.

4.   Counteroffer: 

· Offeree proposes different or additional terms which represents rejection of the first offer and origin of a second offer

· An offeree’s power of acceptance is terminated when he proposes a new offer


5.    Death or insanity 

· Has there been an acceptance? An assent to all the terms of the offer in the manner specified by the offeror. (if no manner specified, then use reasonableness standard)

Two ways to accept an offer:  

1. By acting: return act of the offeree (unilateral) 

· Only a promise on one side. The offerer has the promise, but he demanded an act, without requiring the other person to make a promise back. 

· Acceptance occurs when the act is completed, unless the actor would not know when the act has been performed (i.e. lives in a different state or jurisdiction, in that case you do have to give notice)

· Acceptance occurs when the act began which from that point on makes the offer irrevocable, it is a form of promissory estoppel. 

2.   Return promise: Promise for a promise (Bilateral) 

· The acceptance is completed when it is communicated to the offeror

· Exception: the dispatch rule - if the offeror allows acceptance by mail, then acceptance occurs when the party puts acceptance in the mail in the post with the proper address. 

· Acceptance for sale of goods governed under UCC 2-207: acceptance is made if it is a definite and seasonable expression of acceptance even if terms are added or changed unless acceptance is expressly conditioned upon assent, then such a proviso provision works to defeat acceptance. 

2. Consideration: bargained for legal detriment 

· It must be legal detriment: promisee gives up or yields a right thereby suffering by 

1. doing an act you otherwise were not required to do 

2. doing an act you otherwise were not required to refrain 

3. or promising to act when you didn’t have to act

4. or promising not to act when you were not required to act. 

· Not about whether fair or not fair!

· Pre existing duty rule: If already obligated by contract, you have a legal duty to perform and not legal detriment 

· Hamer v. Sidway: Nephew by law was not allowed to drink so there was no legal detriment to him when uncle told him that if he abstained from drinking he would receive some money because. 

· It must be bargained for 

· Promisor has to have asked for it OR there had to be reliance (bargain for an exchange: promisee has relied on something the promisor may or may not have promised and under which injustice could only be avoided by enforcing K)

· Gifts by definition are not supported by consideration unless it is a conditional gift and something is asked for in return 

· Alleghany College: Case in which defendant agreed to donate money to school, but wanted the fund to be in his name. Court found that there was consideration. 

· If promise was not bargained for, but it induced the promisee to rely on to his detriment, the court may find remedy under the doctrine of: Promissory Estoppel  

The Reliance Principle: Promissory Estoppel 

· Promissory Estoppel is: a promise which the promisor should reasonably expect to induce action or foreberance on the part of the promisee or 3rd person and which does induce such action or forebearance is binding if injustice can be avoided only by enforcement of the promise. (Restatement § 90)

· There must be actual reliance on the part of the promisee by either an affirmative act or forebearance to act

· The promisor should have foreseen and reasonably expected the reliance

· Historically began as a way to enforce gift promises that induced detrimental reliance, but in recent years it has expanded to include other kinds of commercial promises.

· Gift Ex: Grandma worried because granddaughter has to work long house gives her a promissory note telling her she should quit her job and he will give her money. Granddaughter quits her job, grandma dies and estate refuses to pay. Court holds that estate must pay because granddaughter justifiably and foreseeably relied on promise of payment by quitting her job. 

· The remedy granted for such a breach may be limited as justice requires

· Court will limit remedy to what is necessary to replace the promisee losses as a result of the change in position

· Three ways the courts rationalize partial performance so as to bind the offeror and get remedy for the promisee (Restatement § 45) 

· part performance = acceptance OR consideration on option OR reasonable reliance on the promise

· UCC does not recognize the doctrine of promissory estoppel

· Relevant cases:

· Drennan v. Star Pavement: Court found that although there was no consideration, the detrimental reliance makes the 2nd offer irrevocable and thus K should be enforceable because it would be unjust to allow the offer by the subcontractor to be revoked after the general contractor had used them in their bid.    

IF THERE IS AN ENFORCEABLE PROMISE AND THE PROMISE HAS BEEN BREACHED, WHAT REMEDY IS AVAILABLE TO THE DEFENDANT -  DAMAGES?

· Expectancy Damages: damages are awarded in the non-breacher’s interest in having the benefit of the bargain by being put in as good a position as he would have been had the contract been performed. [looks forward]

· The measure is the usual means of compensating the victim of a breached bargain. 

· Expectation damages are limited to those that are reasonably foreseeable so not all consequential damages will be awarded. 

· There is a duty to mitigate damages

· Formula: Loss in value of the promisor’s performance caused by failure or deficiency + any other loss incidental or consequential that is reasonably foreseeable – any loss or cost avoided by not having to perform (mitigation)

· Incidental damages: costs flowing directly from breach

· Consequential damages: one step from breach and harder to prove

· When the breach is willful or intentional courts are likely to use the cost of performance to find expectancy damages.

· Cost of performance is determined by how much the breaching party would have to spend to complete the job (difference between cost of performance and cost of property as is) 

· However, sometimes paying the cost of performance would cause economic waste, so the courts then assess damages using diminution of value. Usually it is used in cases in which there has been substantial performance and the cost of completion is greater than the value after completion. 

· Think about where the promisee would be had the contract been performed and then subtract where the promisee is right now and the difference is the damages. 

· Plaintiff can only collect for those damages that he can establish with reasonable certainty (burden is on him) and must be able to calculate those losses. 

· Thus it may be difficult to prove lost profits and unknown cost of completion

· In these cases, plaintiff should seek reliance damages

· Plaintiff can not ask for more than he would have received had the K been performed.

· Reliance Damages: attempts to put the non-breaching to the position he was in before entering the contract [looks backward]

· If you get expectancy, you naturally get reliance damages

· However, reliance damages generally awarded when profits are too speculative (when the injured party cannot prove what profits would have been made had the K been performed) or it is a losing K (cost of completion is greater that the K price). 

· Compensate the injured party for any expenses or damages caused as a result of preparing to perform, performing, or foregoing opportunities to make other contracts.

· Formula: Reasonable reliance expenditures – proven net loss (- salvageable materials retained) = reliance damages

· Damages never go below zero. No negative awards allowed.

· Sullivan v. O’Connor: Case in which D, a plastic surgeon makes a promise to P, an entertainer to perform two operations on P’s nose which will improve her appearance. D performs two operations but P’s nose is worsened. A third operation by D fails to restore the nose to its original state. Court awards P reliance damages including the doctor’s fees paid to D, the difference in value of her nose before the operation and the value of her nose after the operation, and any pain and suffering from the third operation only (not from the first two because P would have incurred those anyway) 

IF THERE IS NO CONTRACT, CAN THE INJURED PARTY RECOVER UNDER UNJUST ENRICHMENT: it is not contract!!! It is a separate theory!!! 

· Two elements: 

1. Conferring of a benefit: the defendant has enjoyed some benefit that belongs to the plaintiff

2. It is unjust: all benefits conferred are unjust unless they are the result of an enforceable contract. 

· No suits for gifts or benefits that result from completion of a contract

· Gifts confer a benefit upon the recipient but that is the point of them

· One can not sue for contract price because in theory the contract no longer exists

· Officious Intermeddler: if the plaintiff did not give the defendant the chance to reject the gift when he should have can not claim unjust enrichment unless… 

· Exception: an emergency – you see a person or property in great danger and you help, you have conferred a benefit on that person without giving the other the opportunity to reject but you can claim unjust enrichment

· Cases in which unjust enrichment arises: 

· When there is a breach of contract and the plaintiff decides to sue for restitution.

·  Supposed contract: you believe that there is a contract, but the defendant has an excuse: the statute of frauds: it is a defense

· Wrongful act: you steal my property, I can sue you in tort or I can sue in unjust enrichment for the value of my property. 

· Emergency cases: Cotton v. Wisdom: there was no contract, the patient was unconscious could not have accepted. 

· If you do find the basis of unjust enrichment, usually the damages are restitution. 

· Restitution is the fair market value of the benefit conferred

· Usually awarded when 

· The party has conferred a benefit on another under an unenforceable contract

· A losing contract where the victim would have lost money had the K breached been performed

· A benefit was conferred at a pre-contractual stage and no contract was ever formed

· Restitution may exceed the contract price because no contracts exists

· Restitution can also be measured in terms of services provided

IF IT IS A PROMISE FOR THE SALE OF GOODS - WARRANTIES

· Express Warranty UCC § 2-213

1. Explicit promise by the seller that the good will have certain qualities. 

2. No specific language is needed to create an expressed warranty

3. Elements of express warranty

· affirmation of fact, description, or promise about the goods

· must show that the affirmations were part of the inducement to buy

· Puffing (lack specificity, equivocal, or suggestions of experimental stage of the product) and other sales tactics not affirmations of fact 

· Look to what the buyer believe and is he reasonable in that belief

· Some jurisdictions hold that all statements made by the seller are affirmations of fact

· Burden of proof is on the seller to show that the statements were puffing and not affirmations

· must become part of the basis of the bargain 

· Presumption is that all statements become part of the basis for the bargain

· Samples or models can also become part of the basis for the bargain

· Has the warranty been disclaimed?

· UCC § 2-316: it is virtually impossible to disclaim an express warranty. Once the seller says something by consent, he can not take it bacl 

· Breach of warranty 

· when defective product causes injury to person or property 

· Buyer must establish privity: becomes a problem if the injured person is not the buyer and the person sued is not the original seller

· Buyer required to give notice except in personal injury cases 

· Professionals such as doctors do not usually guarantee results

· Keith v. Buchanan: case where representations made in sales brochure were affirmations of fact relating to the seaworthiness and quality/condition of the vessel. 

