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I.  Promises


R2K § 2



(A) manifestation of intention to act or refrain (objective manifestation of intent)



(B) so that promisee understands a commitment (reasonably believed)




( promise measured from promisee’s perspective


Lucy v. Zehmer


( 1) P believed good faith offer, and 2) reasonable person would so believe; thus offer


( 1) promisee and 2) reasonable person


( objective manifestation of intent important (mutual assent or “meeting of minds” not nec.)


(no K in sham transaction [e.g., offer to marry por negocio, or offer to rent building as part of scam])


Cohen v. Cowles Media



( promise made (1. P believed, and 2. reasonable person would believe)



( but court will not enforce promise as K



( not every promise intends to form K



( uses test:




1) did P believe D had intent to form K?




2) would reasonable person to believe?


Anderson v. Backlund


( words are important in determining if promise is made



( context matters also


( indefiniteness



( must be reasonable belief of a promise



( court cannot enforce too vague of a promise


Hawkins v. McGee (surgeon told patient hand would be 100%; operated; hand worse)



( ct. read guarantee of good hand as promise



( ct. found for expectancy damages (standard commercial damages)


Sullivan v. O’Connor (surgeon messed up rhinoplasty)



( ct. found for lesser reliance damages

II.  Bargain Principle




most Ks are bargains formed by offer and acceptance and supported by consideration



bargain = agreement to exchange promises or to exchange a promise for performance or to exhange performances



R2K § 22 Offer and Acceptance




1) mutual assent




2) possible, even if they (or moment of formation) cannot be specifically identified


A.  Agreement:  requirement of offer and acceptance



Lefkowitz v. Great Minneapolis




(( exception to R2K § 26(b))



( offer – promise




( an utterance giving another the opportunity to form a K by accepting



( determine if utterance is an offer by looking at offeree













– did s/he believe it was offer?













– would reasonable person?



( R2K § 26



generally offer unless:





a) intent only to bargain in future, b) advertising, c) price “quote”, d) invite other bids,





e) recipient knows no offer intended, f) prelim. discussions to later offer



Fairmount Glass Works v. Crunden-Martin Woodenware Co.




( not certain at which communication, but at some point offer and acceptance (and K)



( law imposes definiteness of K, even though all minor terms had not been selected




( e.g., “first-quality goods” is not condition, rather already implied



to determine offer, focus on offeree (not offeror [e.g., Lucy (and Anderson)])



Lonergan v. Scolnick




( no offer found in long series of communications





( from indication of other buyers, “first-comer”



Bishop v. Eaton



( must communicate acceptance of offer




(( exception: unilateral Ks)




→ expressed and received within a reasonable time




(( revocation of offer must also be communicated [Normile])



Normile v. Miller



( purchase agreement is offer



( counter-offer




→ kills original offer




→ serves as new offer




( deadline for acceptance does not guarantee the offer cannot be revoked












( requires option contract



how offers terminate:




1) revocation




2) expiration




3) rejection




4) death of offeror



R2K § 39 – counter-offers → rejection of offer








– different from conditional acceptance



Ardente v. Horan



( acceptance must be “definite and unequivocal”


B.  Offer and Acceptance under the U.C.C.



U.C.C. § 2-204




contract for sale of goods:





1) must show agreement, 





2) even though its moment of making is undetermined, and





3) even with open terms,







( if parties intended to make K and reasonable certain basis for remedy



U.C.C. § 2-206 – can accept in any reasonable manner



U.C.C. § 2-207 – additional terms are not counter-offer unless acceptance is expressed conditional


C.  Consideration



Hamer v. Sidway



( promise not binding unless supported by consideration



→ consideration = legal benefit or legal detriment




(legal detriment:  1. doing though does not have to; 2. refraining though have a right to do:












3. promise to do [1], or 3. promise (not to do) [2])



(hypothetical of homebuilder raising price, and additional K signed [no consideration, no K – unless written to replace old K, or can imply so)



Fiege v. Boehm




( consideration found (could he have pleaded duress?)




( jury must have believed they had sex, or else no reasonable belief



Allegheny College v. National Chautauqua County Bank of Jamestown




( consideration found in agreeing to name fund




( potentially could have argued promissory estoppel (more common) if could show reliance



DeCicco v. Schweizer




( pre-existing duty




( 3rd party beneficiary



promise to hold offer open can be revoked at any time, because it is not supported by consideration



→ ( option contract – offeree pays some amount (consideration) to keep offer open






why enforce promises?







( right thing to do







( enforce promises that are good for society







( promote reliance and predictability






why not enforce promises?







( if they’re not important enough











       consideration






bargain






legal detriment





– motive





– as in Hamer






(difficulties:




– pre-existing duty rule (hypo above)







( gift v. K [Alleghany, Hamer]

– illusory promise







( past consideration)

III.  Express Warranties


warranty = a promise which guarantees a future result or event



( commitment to bear the risk of loss resulting from a future event


Seixas v. Woods


( “let the buyer beware” (caveat emptor)




( modern trends move toward “let the seller beware”



( no promise, no K ( was not so intended



( overruled (175 years later)


U.C.C. § 2-313



1) express warranty created by:




a) any affirmation of fact regarding goods that becomes part of basis of the bargain




b) any description of goods that becomes part of basis of the bargain




c) a sample or model that becomes part of the basis of the bargain



2) not necessary to have intent to create warranty, but merely “puffing” or “seller’s talk” doesn’t


( move beyond promise requirement, to promise or “affirmation of fact” (or “description of goods”)


Keith v. Buchanan



( difficulty of defining “seaworthy”



( found affirmation (not mere opinion), and it was “part of the basis of the bargain”


( burden of proof for “basis of the bargain” shifts to D

	Lucy – common law
	Keith – U.C.C.

	reasonable person
	“basis of the bargain”

	both rely on buyer’s perspective


IV.  Promissory Estoppel


R2K § 90 – Promissory Estoppel



1) promisor should reasonably expect to induce action by promisee or 3rd party




( and does induce such action




( is binding if injustice can be avoided only by enforcement




[→ remedy is limited as justice requires]



2) charitable subscription and marriage settlements are binding


Drennan v. Star Paving

( implied promise to keep offer open



( is enforceable because of reliance (not bargain)


( when one party makes a mistake, assumes burden to show that other should have reasonably known



(( mutual mistake may excuse K)




some see promissory estoppel replacing consideration (and see consideration breaking down)







consideration




promissory estoppel





bargain



legal detriment


bargain


legal detriment


(promissory estoppel emerged because courts wanted to enforce charitable subscriptions)


(traditionally promissory estoppel was only used as a substitute for consideration, now widely [not universally] treated as its own cause of action)


R2K §139


1) promisor should reasonably expect to induce action by promisee or 3rd party and does induce such action notwithstanding the statute of frauds is binding if injustice can be avoided only by enforcement












→ remedy is limited as justice requires



2) significant circumstances to determine (if injustice can be avoided another way):




a. availability of other remedies




b. definite and substantial action in reliance




c. clear and convincing evidence of promise that led to the action in reliance




d. reasonableness of action in reliance




e. foreseeability by promisor of the action in reliance


Hoffman v. Red Owl Stores


→ created promissory estoppel as a separate and new cause of action


( found promissory estoppel without a promise anywhere (rather “representations”)


(( damages not expectancy, as would be in K)


Cohen – used promissory estoppel, but we never got to that opinion

	two ways to make a promise enforceable








bargain
 (K)


  reliance on promise





offer and acceptance

(Promissory Estoppel)






 (and consideration)

V.  Unjust Enrichment – not contract (formerly known as “quasi-” or “implied” or “constructive” K)


D received benefit from P, is unjust for D to retain that benefit


“unjust enrichment” is the cause of action (from equity), “restitution” is the action/remedy


Cotnam v. Wisdom



(( note difficulty in determining fees)


( benefit conferred, as determined by value to P (not D)


Reynolds v. Slaughter



( agreement voided by statute of frauds, ( no K



( ruling for P in unjust enrichment (even though P incorrectly sued in K)


U.C.C. § 2-201 statute of frauds (for sale of goods)



1) invoked at $500



2) 10 days to respond



3) exceptions:




a) specially manufactured goods




b) if D admits K




c) partial payment



( still it is the agreement or mutuality of assent that determines the K, not the written document


Gold v. Salem Lutheran Home Assn.



( no breach of K, P unsuccessfully suing in unjust enrichment



( court rules valid K (the promise constitutes consideration)




( K can be pre- or post-dated



(can invalidate K under “frustration of purpose”




( requirements:
1. purpose almost totally frustrated









2. frustration not foreseeable [death of P in Gold was foreseeable]









3. frustration cannot be caused by P [maybe it was in Gold])




(P should have tried suing in “impracticability” instead of “frustration of purpose”






( law clear on death/disability of performing party, but not of non-performing party)


Vickery v. Ritchie



( no K


( benefit conferred, as determined by value to P (not D)



( quantum meruit


when is a benefit unjust?



( always, unless:




1) K




2) gift




3) volunteer




4) no option to reject (exception: emergency [Cotnam v. Wisdom])


(when does unjust enrichment arise?



1. conversion – theft



2. unenforceable K [Reynolds v. Slaughter]



3. mistake



4. emergency [Cotnam])

VIII.  Remedies – Damages


R2K § 344



1) expectation – as good position as would be if K had been performed (looking forward)



2) reliance – reimbursement for reliance (looking backward)



3) restitution – restoring benefit conferred on other party (looking backward)


specific performance – rarely granted; difficulty enforcing (court would have to ensure carried out)


A.  Expectancy – the benefit of the bargain



includes incidental and consequential expenses



Groves v. John Wunder Co.



( ruled to give non-breaching party what it wants





( minority rule



Peevyhouse v. Garland Coal & Mining Co.




( ruled to give non-breaching party the financial value of what it wants





( majority rule



K law does not strive to deter breach, but to award the proper damages in cases of breach



benefit from K comes from the K itself (not the breach)


B.  Reliance – expenditures incurred



(when profit cannot be determined to give expectancy damages)



R2K § 349


→ expenditures in preparation and in performance –– loss performance would have incurred



U.S. v. Behan



( D has burden of proof for K loss for P (and P has burden of proof for K profit















           (– not reliance damages)



L. Albert & Son v. Armstrong Rubber Co. (Learned Hand)




( K not divisible (was for 4, not 2 and 2)




( affirms that loss of losing K subtracted from P’s damages, burden of proof on D


C.  Restitution – benefit non-breaching party conferred on breaching party → unjust enrichment



R2K § 371 – restitution either:




a) “reasonable” (fair market) value of what was received (quantum meruit [focus on P]), or




b) increace in value of property (focus on benefit to D)



U.S. v. Stringfellow




( P sued off the K in unjust enrichment





( court gave P even more than K would have allowed






→ quantum meruit, value of work to P



Kehoe v. Mayor, Etc. of Borough of Rutherford




( opposite ruling of Stringfellow, would not allow damages beyond what K would have given





( for losing K to P (as Stringfellow)


Lukaszewski – efficient breach


only excuses for breach of K:



1) death or disability/incapacity (though K survives death; damages due on estate)



2) illegality



3) destruction of subject matter (between time of agreement and performance)



4) impracticability (or “impossibility”)


purpose of K law is to put P where would be if K fulfilled



( not punish breaching party

	to get out of contract
	

	mistake
	frustration of purpose
	impracticability
	constructive (implied) condition
	(supplying) omitted term

	K based on a misunderstanding
	1) frustrated purpose

2) not foreseeable

3) not caused by P
	(formerly known as “impossibility”)
	ct. determines that a clause is understood to be in the K, though it is not explicitly mentioned
	this is what the parties would include if parties think through all possibilities

( e.g., effective date, in Gold


(defenses:

basic: no offer, no acceptance, no consideration, (not unjust,) etc.


Statute of Frauds


mutual mistake


“failure to mitigate loss” – P overspent or wasn’t careful enough)

(other factors:


“3rd party beneficiary”)

breach of K – expectancy (or reliance)

breach of express warranty – expectancy (or reliance)

promissory estoppel – reliance or restitution (at court’s discretion to do justice)

unjust enrichment – restitution
