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Contracts Outline

Contract formation is an issue when the parties dispute

whether a contract has been formed at all or the parties disagree on its terms.
Examine the facts of each case in light of the different goals of the different parties.

Like dance, contracts show a communication which reaches a conclusion.

More than a series of steps, it’s about the whole process

Ultimately, formation is about agreement and agreement is about mutual assent.
Contract = 
A promise for the breach of which the law gives a remedy, the performance of which the law recognizes as a duty
1. Promise – Mutual manifestation of intent (subjective intent & objective intent = the two inform one another) 
2. Mutual Agreement - Offer, Acceptance, Notice (always examined in context)
A. Offer and Acceptance and Notice of acceptance or B. Offer, O. rejected/Counter Offer made, C.O. accepted

Terminate offer thru rejection, Counter offer, revocation, Lapse, Death or Insanity
3. Mutual Exchange – Consideration (must be bargained for - inducement)
4. Enforceable - Capacity (under 18, mental defect, drunken-ness, etc.), Available Remedy, Definite terms
Damages for breach =

Restitution – reimbursed to the extent that the defendant profited
Expectation – gain would have had, if contract had not been breached
Reliance – reasonable detrimental reliance, need to be ‘made whole’

Promissory estoppel - permits enforcement of non-contractual promise when there was detrimental reliance
Promise?
Subjective test – what plaintiff saw and/or believed
Objective test – was the belief reasonable?
Examine = language, nature and context of communication, facts of situation, custom, relationship
Hybrid test – subjective intent essential but not sufficient by itself, so look to objective manifestations of that intent 
Offer?
Offer = manifests intent to be bound, confers the power of acceptance on the offeree 
Is an ad an offer?
Usually not, unless it is sufficiently explicit to confer power of acceptance and limits who can accept.
Acceptance?
(Can’t accept an offer that don’t know exists = no intent)
Substantive aspects – Assent to terms (what property, how much, when)
Mirror image rule – no contract is formed if acceptance contains different or additional terms from those set forth in the offer
Procedural aspects – Mode of acceptance, Communication of acceptance
Silence is not acceptance, except when stated or based on prior dealings
Modes of Acceptance – What completes the formation of a contract? Promise or Performance
Promise for Promise = Bilateral (two outstanding performances)
Promise for Performance = Unilateral (one outstanding promise, complete performance creates the contract)
 
Examine the specific details of performance to determine whether valid contract exists
Was the performance adequate? Was the offer sufficiently clear? Terms must be explicit.
If offer excludes one, then acceptance must be in the form requested. If offer is open, either is acceptable.
Communication/Notice of Acceptance – (specified method and time v. reasonable given context)
Bilateral – communication normally required
Mailbox rule – acceptance takes effect when deposited in the mail (if reasonable to use the mail)
Unilateral - acceptance in the form of performance, communication normally not required

(presumption that the offeror will know, unless knows that offeror will not be aware of the specific performance)
Non-instantaneous performance = Option contract 

(limits the normal power of revocation by keeping the contract open from the start to the completion of performance)

Is there any indefiniteness in the agreement?
Is it enforceable?
1. Have they agreed? 2. To what did they agree? (Is it possible to determine breach?)
Obligation to negotiate in good faith
Is writing needed?
Statute of Frauds - not to be used to get out of good faith contract
I.Need a writing in land sales, performance in over one year, sale of goods over $500
II. Writing requires 1. signature of defendant 2. some terms (subject/quantity) 3. sale price 4. evidence of agreement
Confirmation exception – between merchants writing enforced even if after the fact and contains either’s signature
Analysis = 
1. Is this contract subject to the statute of frauds?

2. Is there a signed writing in a form sufficient to satisfy the statute?

3.  Do any recognized exceptions to the statute of frauds apply?

Exceptions = 
(writing unnecessary)
1. Partial performance 


2. Specialty goods (not easily resold)

3. Tender or goods accepted
Is there sufficient consideration?
Offer and Acceptance = the agreement


Consideration = the benefit of the agreement
(mutuality of benefit and loss)
Bargain and Exchange = Performance or return promise must be bargained for 
Both parties have a stake in the outcome - Mutual inducement in terms of motivation
Legal detriment = take action not previously obligated to perform or refrain from exercising legal right
No = Discharge of an obligation by lesser performance, Pre-existing duty rule, Nominal consideration, Gifts
Yes = Greater performance, Surrender of a valid (or believed to be valid) claim
