Explain, “Because. . .” 





           


Argue both ways!
Constitutional Law Outline
Constitutional arguments = Text, Structure, Intent/purpose, Precedent, Consequences
Limits on the Court’s power

I. Can the Court hear this case? Who is suing? What do they want? Look at each plaintiff.

A. No advisory opinions


B. Who = standing (constitutional, prudential)

C. When = mootness (too late), ripeness (too soon)

D. What = political question doctrine (assigned to another branch, too political)

E. Stare Decisis (too inconsistent)
Federal statutes = Congressional powers
II. Does Congress have the power to so act? 

A. Commerce clause


B. Tax and Spend


C. Sec. 5 of 14th Amendment (enforce against States)
Limits on Congressional power

III. Is Congress precluded from acting in such a manner?


A. 10th Amendment (Federal government can’t order)

B. 11th Amendment (individuals can’t sue)
State statutes = Limits on State powers
IV. Is the state precluded from acting in such a manner?

Express limits = A. Selective Incorporation of Bill of Rights



    B. Contracts clause


                C. Takings clause

                D. Privileges and Immunities clause (Discriminates against individual) 

Implied limits = E. Dormant Commerce clause (No federal law, state law discriminates)


    F. Limits on State Taxing Power 


    G. Federal Preemption (Existing federal law, state law conflicts)
Separation of Powers
V. Is one branch encroaching on the actions and responsibilities of another?
The Courts
I. Limits on the Courts power
“It is empathically the province and duty of the judicial department to say what the law is. . . .

a law repugnant to the constitution is void,

that courts, as well as other departments, are bound by that instrument.” Marbury v. Madison
Federal courts have power of judicial review of other branches and state courts 

Judge Hand – not in constitution, but necessary evil to be used sparingly

Professor Wechsler - in constitution (supremacy clause), it is the Court’s duty

Is this matter justiciable?
1. Does the court have the power to hear this case? (Don’t discuss unless it really appears to be an issue)
What constraints apply to the Court?

Constitutional constraints = Case or Controversy requirement of Article III

Prudential constraints = When the Court ought not to hear a case 

(separation of powers concerns, conservation of judicial resources)

If a limitation is prudential, Congress can overcome it with a statute (unlike constitutional limits)

A. No advisory opinions = Must be an actual dispute between adverse litigants & relief possible

(To President Washington – needs to maintain independence, judges of last resort to provide sober second thought, case & controversy requirement ensures that there will be a concrete factual record)
B. Who = Standing 
Taxpayer standing in general = inadequate (too generalized)
     Exception = taxpayer can challenge unconstitutional government taxing and spending
1. Constitutional standing = irreducible constitutional minimum

a. Injury in fact (Lujan v. Defenders of Wildlife, ESA applies everywhere)

b. Causation = traceability (Allen v. Wright  - injury but not caused by IRS, instead 3rd party)

c. Redressibility (possibility of relief)
2. Prudential standing

a. No third party standing 
(Elk Grove School District v. Newdow, pledge of allegiance, atheist non-custodial parent)

b. No generalized grievances (take to ballot box)
c. Complaint must fall within the zone of interest protected by the statute 

Was the law intended to protect your interests? (Bennett v. Spear, ranchers affected by ESA)
Congress unable to eliminate the need for a specific, concrete injury – irreducible constitutional minimum (Lujan = Congress attempted to create citizen suit provision, but can’t eliminate need for concrete injury)

Congress may create new substantive rights, but must clearly define the right, identify the injury and tie it to the class of persons empowered to sue. 
C. When 
1. Mootness = must have actual controversy at all stages of case (Cases and Controversy provision)
(DeFunis v. Odegaard, white student challenging affirmative action, about to graduate)

Exceptions

a. Court can fashion some meaningful partial relief

b. Voluntary cessation of defendants conduct (can revert at anytime, Padilla dissent)
c. Collateral consequences or secondary injury remains 
(stigma of criminal conviction, voting rights)
d. Injury capable of repetition, but evading review (Roe v. Wade)
e. Class action
2. Ripeness = case is premature because the injury is speculative or may never occur

Court examines. . .
a. Hardship of parties from withholding review 
b. Fitness of issues for review (the state of the record)
D. What = Political question doctrine  = Is it a political question and therefore non-justiciable?
a. Is there a demonstrable, textual commitment of the issue to another branch of government?
(Powell v. McCormack, qualifications requires constitutional interpretation, not committed to House of Rep)

b. Is there an absence of judicially manageable standards? 
(Nixon v. US., can’t determine what procedures the Senate should be using, constitution grants the Senate the sole power to try all impeachments )
c. Is an initial policy decision needed, of a kind not suited for judicial discretion? (Foreign Affairs)

d. Is there a need for unquestioning adherence to political decision already made? (Vietnam)
e. Is there possible embarrassment from conflicting pronouncements from various departments?
E. Stare Decisis =  predictable, reliance, validity, efficiency, restraint (more latitude with constitutional cases)

Precedent should be followed unless it shouldn’t be (Planned Parenthood v. Casey, affirming Roe v. Wade)

1. Is the precedent unworkable? (Garcia overruled Usury, traditional state function unworkable test) 
2. What is the extent of detrimental reliance? 
(Toolson v. NY Yankees, baseball not business, anti-trust)
3. Is the doctrine the remnant of abandoned doctrine? 
(Darby overturned Hamer, child labor law not commerce)

4. Have the facts changed (Hicks, sovereign immunity inappropriate in representative government)
5. Is the precedent necessary to maintain judicial legitimacy?
Was the issue was fully briefed and argued? Was the precedent approves by narrow margin over heated debate?
Congress

Federal Statutes = Has Congress acted?

‘All is forbidden, expect that which is permitted’

Federal government is one of limited and enumerated powers, but if the end is legitimate, Congress may use any means not prohibited by the Constitution to achieve it.
Necessary and proper clause = convenient and useful as well as essential (Gibbons v. Ogden)
“The sovereignty of Congress, though limited to specified objects, is plenary to those objects.” 
II. Powers of Congress = Commerce, Tax and Spend, sec 5 of 14th Amendment

Does the Constitution give Congress the power to do what it is trying to do?
A. Commerce Clause = Article I § 8 clause 3
“Congress shall have the power. . .to regulate . . .commerce among the several states.”

Test comes from Perez

1. Is Congress regulating. . .  
a. A channel of interstate commerce? Highway, Waterway, Railway, Airwaves, Wavelengths
b. An instrumentality (airplane, ship, train, semi) or person or thing in interstate commerce? 

If Yes, then there is a presumption that Congress can act


If No, then ask…

2. Is Congress regulating an activity with a substantial effect on interstate commerce?

a. Is it an economic activity? 
Production, Distribution, Consumption of commodities, Materials traveled in commerce
If it is economic, Federal laws are generally upheld (Raich, medical marijuana) 
Can aggregate the effects & use congressional findings 
(Wickard v. Filburn, home grown wheat, Perez v. U.S., loan sharking connected to organized crime)
If not economic, then ask. . .
a. Is this regulation traditionally left to the states? (social problem/crime  = generally not allowed)

unless b. Is there a jurisdictional hook? (U.S. v. Bass, firearms transported in interstate commerce, pretext?)

or       c. Would a comprehensive regulatory scheme be undercut, if the activity is not regulated? 
(Gonzales v. Raich, CA medical marijuana statute)

If it is a non- economic activity, then can’t aggregate the effects & can dismiss findings 
(Lopez/guns in schools, Morrison/sexual assault suits)
B. Tax and Spend = Article I § 8 clause 1

“Congress shall have the power to lay and collect Taxes…, 
to pay the Debts and provide for the common defense and general Welfare of the United States.”
Federal government delegates to states, grants funds and sets standards for uniformity

1. Is the spending for the general welfare? Defer to Congress’ judgement
2. Are the conditions attached to the funds clear and unambiguous? States make informed choice
3. Are the conditions reasonably related to the purpose of the federal spending?

4. Is Congress trying to induce the States to do something unconstitutional? Not allowed
5. Is the potential financial loss to the States small enough to not be coercive? 
10th amendment concern (SD v. Dole, drinking age & highway spending)
C. § 5 of 14th Amendment (authorizes suits against States by individuals, overcomes 11th Amendment)

“The Congress shall have power to enforce by appropriate legislation, the provisions of the Article.”

Katenbach – If Congress can define the scope of equal protection, what if it decides to limit it? Congress may expand rights, but not restrict them. Congress’ power is one of enforcement.
Test (Tennessee v. Lane)

1. Did Congress clearly express its intent to abrogate 11th amendment immunity?

2. What is the discrimination at issue? Is Congress is trying to enforce a fundamental right? 
access to courts, TN v. Lane, gender (NV v. Hibbs, FMLA) or race (not age, Kimel or disability, Alabama)
3. Is there evidence of a history or pattern of discrimination by State or state entities?

4. Is the federal law an appropriate response to the rights violation? § 5 intended to be remedial
Is there congruence and proportionality between the problem and the proposed solution? 
(City of Boerne, church wanted to expand historic building)
D. Copyright clause
“Congress shall have power… [to] promote the Progress of Science and useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their specific Writings and Discoveries.”

Balance protecting inventors and promoting competition 

(Eldred v. Ashcroft, Court upheld Congress’s extension of copyrights extension doesn’t serve purposes of the clause, inhibits progress rather than promoting it)

III. Limits on Congress’ enumerated powers = 10th and 11th  Amendments
Is there some other provision in the Constitution that precludes Congress from so acting? 
A. 10th Amendment = Congress cannot order States to regulate
“The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, 

are reserved to the States respectively, or to the people.”
1. Is Congress ordering the States to take actions?
2. Is it a law of general applicability or does it regulate state as states? 

(Reno v. Condon, regulates sale of driver’s license info, states regulated as proprietors not as states)
a. If law of general applicability, the political process provides the check (valid)
(Garcia v. v. San Antonia Transit Authority)

b. If not a law of general applicability, does it commandeer the state legislature or its agents? (invalid) 
 (NY v. US, radioactive waste, Congress could preempt states, but can’t force states to regulate for them)
(Printz v. US, gun control, can’t command state officers to administer or enforce a federal regulatory program)
10th Amendment  = “While . . .characterized as a ‘truism’ . . . [t]he Amendment  . . . declares the constitutional policy that Congress may not exercise power in a fashion that impairs the States’ integrity or their ability to function effectively in a federal system.”
B. 11th Amendment = prohibits suits against States by private individuals for monetary damages
“The Judicial power to the United States shall not be construed to extend to any suit in law or equity,

commenced or prosecuted against one of the United States by Citizens of another State,

or by Citizens or Subjects of and Foreign State.”
Principle of state sovereign immunity, but State can consent to suit
1. Is Congress trying to authorize suits against the states for damages?

a. Is the Federal Government suing the states or has state waived sovereign immunity? Valid


b. Is it suit for prospective injunctive relief against state official? Valid
(Ex Parte Young = official enforcing invalid law is not acting on behalf of the state, but beyond his authority.)

2. Did Congress clearly state its intent to abrogate state sovereign immunity?
3. Did it do so under valid authority? sec. 5 of 14th (the enforcement provision intended to limit States)
 “Even when the Constitution vests in Congress complete law-making authority over a particular area, the 11th Amendment prevents congressional authorization of suits by private parties against unconsenting states.”

Seminole Tribe of FL v. FL 

But, can be abrogated under Bankruptcy clause
11th Amendment = “[W]e have understood the Eleventh Amendment to stand not so much for what it says, 
but the presupposition . . . which it confirms.”
- That each state is a sovereign entity
- It is inherent in sovereignty not to be amenable to the suit of an individual without its consent 
- It’s a presupposition, from before the Constitution was ever written

States

State statutes = “All is allowed except that which is prohibited.”
IV. Limits on State powers = Is the State precluded from so acting?
Express limits on States
A. Incorporation of Bill of Rights (everything except 2nd, 3rd, 5th, 7th, 8th applies to states)
(Twining v. NJ, Bill of Rights applies to state if ‘they are of such a nature that they are included in the conception of due process of law.’ Palko v. CT, 14th amendment absorbs fundamental rights necessary for liberty and justice.) “_______ violates 1st and 14th amendment rights.”

B. Contracts clause = Article I § 10 clause 1 
“No State shall enter into any Treaty, Alliance, or Confederation…coin money;…pass any Bill of Attainder,
 ex post facto Law, or Law impairing the Obligation of Contracts, or grant any Title of Nobility.”

Only applies to state/local governments & to existing contracts, response to debtor’s relief/economic instability
1. Is there a contract?
2. Is the state a party in the contract? (heightened degree of scrutiny) 

(US trust v. NJ, promised bond holders that wouldn’t invest in mass transit, then came the energy crisis) 

Or
Is the contract between individuals? (ERG v. Kansas power and light, put ceiling on gas market)

a. Is there substantial impairment? 
(reasonable investor backed expectations, heavily regulated industry, forseeability)
b. Is there a significant and legitimate public purpose? 
(remedying a broad or general social or economic problem, not to benefit private party)
c. Is the law a reasonable means to achieve the end? 

(reasonable and justifiable, Does the remedy fit the problem? defers to state unless the state is a party)
C. Takings Clause = Is there a government taking of property by occupation or regulation?
“[N]or shall private property be taken for public use without just compensation.”

1. Is it for a public use? 

Is it rationally related to a legitimate public purpose? public use = public purpose
(Hawaii Housing Authority v. Midkiff, oligarchy, Berman v. Parker, un-blighted building in blighted area) 

(Kelo v. City of New London, public use can’t be pretext to benefit private party) 

2. Is there a taking? 

a. Permanent physical occupation (Loretto)

b. Owner deprived of all economically viable use of the land (Lucas) 

Allowable if title already restricted or if preventing a nuisance, Miller v. Shone, cedar trees to save apple crop
c. Regulatory takings = multifactor balancing test 
(Penn Coal, separate property interest, Penn Central, air rights not separate)

i. Economic impact of the regulation (the extent of the diminution in value)
ii. Interference with reasonable investment backed expectations (nuisance)

iii. Average reciprocity of burdens and benefits (Tahoe)

iv. Character of government action


d. Land use exactions (owner must provide land, improvements or $ to offset the impact of project)
i. Is there a nexus between a legitimate state interest and the condition? 
(Nollan, permit required easement for access to the beach = permanent physical occupation, not sufficiently tailored to the interest seeking to protect)

ii. Is the condition roughly proportionate to the impact of the proposed development? 
(Dolan, store expansion required greenfield/bike path to alleviate traffic and flood prevention - not closely related enough, City should provide findings)

3. Is there just compensation? Calculated by loss to the owner
Contract clause v. Takings (different remedies)
Contract clause = there must be impairment of a contract, some state interest, reasonableness of measure
(remedy = law is struck)

Taking = must show taking of property, government must have a public use 

(remedy = just compensation)

D. Privileges and Immunities clause = “The citizens of each state shall be entitled to
all privileges and immunities of citizens in the several states.” Article IV sec. 2
Promotes national unity & prevents discrimination against out-of-state citizens
Four part test
1. Is it a citizen (private owned business) and not a corporation or alien? 
2. Does the state law treat state citizens differently from out of staters?
3. Does the discrimination involve a privilege and immunity of citizenship?

A fundamental right which bears upon the vitality of the nation as a single entity = trade, property, courts
(Hicklin v. Orbeck, hiring preference for Alaska citizens, NH v. Piper, law license)

(Not Balwin v. Fish & Game of Montana, elk hunting license)
4. If yes, 
a. Are out-of-state citizens a peculiar source of the evil the law seeks to address? 

b. Are there no less discriminatory alternatives? 
P& I clause in 14th amendment = rights we have as citizens of the nation

“No state shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United States”

(Saenz v. Roe, CA limited welfare benefits to newer residents)
Right to travel = right to enter and leave freely, right to be treated as welcome visitor, right to become permanent resident and be treated like other residents
Implied limits when Congress has not acted
Remember: If Federal law is unconstitutional, then it is as if Congress has not acted!
E. Dormant Commerce Clause 
1.  Is there a State law distinguishing between instate and out-of-state actors?
promote free trade between states/prevent protectionism, economic balkanization & trade warfare

2. Does the state law regulate even handedly or does discriminate against out-of-staters, 
either facially or in effect?
Remember: If there is discrimination, also ask if it affects P & I
a. Facially discriminatory = unconstitutional 
(PA v. NJ, discriminates against out-of-state garbage, hoarding natural resources = landfills)
(Granholm v. Heald, restricting sale of out-of-state wine)
b. Neutral facially, discriminatory in effect = unconstitutional
        
i. Does the law have the effect of excluding virtually all out-of-staters? 
(C & A Carbone v. Clarkstown, all garbage processing at specific plant, discriminates & hoards processing)
        
ii. Does it impose costs on out-of-stater that in-staters don’t have to bear? 
(Hunt v. WA apple advertising, all apples in NC must be national grade)
        
iii. Is the law motivated by a protectionist purpose? (Helps in-staters at expense of out-of-staters)

(Kassel v. Consolidated Freightways, shifts the burden of semi traffic from Idaho to other states)

If it is discriminatory in effect,

a. Are out-of-staters a peculiar source of the evil the law seeks to address? 
b. Are there no less discriminatory alternatives? Maine v. Taylor exception 

3. If the state law is not discriminatory, then apply the Pike balancing test 
Balance burden on commerce against the legitimate local interest. Are there any less burdensome alternatives?
(Pike v. Bruce Church, required that cantaloupes picked in AZ be packed and labeled in AZ)
If the burden on commerce is significant and state benefit minimal, the state law violates DDC, unless. . .
a. Subsidies where state favors its own upheld, unless combined with non-discriminatory tax
(West-Lynn Creamery v. Healy, MA tax on all milk sales with subsidy to in-state producers)

b. Congressional consent = since it can regulate interstate commerce, Congress can burden it 
(Congress’ intent must be clear and unambiguous, can overrule Supreme Court)

c. Market participant = 
 When acting as market participant, state can choose who to buy or sell to and favor its own 
i. unless it uses this right to regulate upstream/downstream transactions

(So. Central Timber v. Wunnicke, timber market not processing business) 

(White v. MA Construction Employees, requires Boston employees - working for city, so city’s interest remains)

ii. unless it uses this right to hoard natural resources 
(Reeves v. Stake, SD owned cement processing plant not restricting access to limestone)
Rember: Even if it does not violate the DCC, it may violate P & I
DDC v.  P& I

DCC and P& I overlap = both used to challenge state action that discriminates against out of staters, help to establish one nation and prevent economic balkanization

DCC = can be used even when a law is not discriminatory (exceptions), applies to corporations and aliens

P & I = can only be invoked if there is discrimination, applies to citizens only
F. Limits on State Taxing Power = Does the State law tax interstate commerce? 
(Complete Auto Transit v. Brady)
1. Is it applied to an activity with a substantial nexus with the state?

2. Is the tax fairly apportioned to that activity?

3. Is the tax non-discriminatory?
4. Is it fairly related to services provided by the state?

When it is a State tax on foreign commerce, Ask . . . (Japan Lines v. Cty of LA)

1. Is there a substantial risk of multiple taxation?


2. Is federal uniformity being undermined? The need to speak with one voice
Indian Commerce = exclusively the domain of Congress (no dormant Indian commerce)
Implied limits when Congress has already acted 
Remember: If Federal law is unconstitutional, it’s like Congress did not act. (see above)
G. Federal Preemption = Article VI, clause 2 = Supremacy Clause 

“This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land…”
1. Does federal law expressly preempt the state from regulating an activity?

a. If so, what is the scope of the regulation? 

b. Does state law fall within it? (Look at statutory language, structure and purpose)
2. If it falls outside the scope of the regulation, go through implied preemption analysis
a. Does the federal government occupy the field? 
i. Pervasive federal regulation (so pervasive that no room remains)  
(City of Burbank, air traffic control v. noise ordinance)
ii. An area of overwhelming national concern (not degree of regulation, but national importance)
b. Does the state law conflict with federal law?

i. inherent conflict preemption – can’t comply with both state and federal law at the same time
ii. objective conflict preemption – state law interferes with achievement of federal objective

PG & E v. State Energy Resources Commission, CA nuclear power plants – Does the CA statute regulate the economics? = State or the safety? = Federal government - If economic, does it conflict with federal law?
V. Separation of Powers
“In the compound republic of America, the power surrendered by the people
is first divided between two distinct governments, and then
the portion allotted to each subdivided among separate and distinct departments.
Hence a double security arises to the rights of the people.” 
Madison, Federalist 51
“While the Constitution diffuses power to better secure liberty,
it also contemplated that practice will integrate the dispersed powers into a workable government.
It enjoins upon its branches separateness but interdependence, autonomy but reciprocity.” 
Jackson concurring in Youngstown
1. Formalism = bright line rules

Does the Constitution allow this branch to exercise this kind of power in this manner?

a. Who is acting? 
b. What kind of power are they trying to exercise? Legislative, Executive

c. Does the Constitution allow the actor to wield that power in that manner?

Is a branch attempting to exercise power in way inconsistent with specified procedure in Constitution?
(Youngstown, President could not seize steal mills during Korean War, was setting policy = legislative)

(Clinton v. City of NY, line item veto, must follow presentment clause, can’t amend law, by repealing part)

2. Functionalism = What is the effect? Does it interfere with that branch’s functioning?
a. Is there a genuine issue of encroachment or aggrandizement by one branch at the expense of another? Is the executive encroaching on legislature? Is the legislature encroaching on executive power?

Agents/officers = Appointment power & Removal power 
President shall appoint “Officers of the U.S.”
but Congress may vest authority to appoint “inferior officers” in Pres, Courts or Heads of Departments 
Bowsher v. Snydar, Deficit Reduction Act had agent of Congress, CG (removable by Congress) performing Executive function (enforcing law)

Law making procedure = Bicameralism (both houses), Presentment (Pres must sign or veto)
(Morrison v. Olson, Congress appoints special prosecutor, executive power, but does not impede President)

(Mistretta v. US, judges on sentencing commission, aggrandized (policy decisions) & encroached (extra work)
When looking at Executive action, look at. . . (Jackson’s concurrence in Youngstown)
a. Is it the President acting pursuant to express or implied authorization of Congress? = 
presumed constitutional 
(Hamdi v. Rumsfeld, detain US citizen as enemy combatant, AUMF authorizes all “necessary & proper force”)
Scalia = “Absent suspension of the writ, a citizen held where the courts are open is entitled either to a criminal
trial or a judicial decree requiring his release.”
Ginsberg = “In a government of separated powers, deciding finally on what is a reasonable degree of guaranteed

liberty whether in peace or in war is not well entrusted to the Executive Branch of Government, whose

particular responsibility is to maintain security.”
b. Is the President acting in the absence of either Congressional grant or denial of authority? 

(Twilight zone)
c. Is the President acting contrary the express or implied will of Congress? (lowest point)

Hamdan v. Rumsfeld, military commissions not authorized by AUMF or DTA 
Congress already acted under UCMJ
 When looking at Congressional action, look at Non-Delegation doctrine 

Delegated authority cannot be further delegated, but needs to be a workable government

Can delegate as long as do so appropriately, must be some intelligible principle
(Schecter, conferred regulatory authority to private industry, with insufficient standards for President to review)

