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OUTLINE CIVIL PROCEDURE
Judicial Recusal

I. Challenges to Judges

1. Peremptory
i. None in Federal System

ii. NM: 1 per party.

2. For Cause

RULE 455

455(A): The appearance of impartiality might reasonably be challenged.

In Re Boston’s Children: This “appearance of impartiality” applies to people outside the courtroom, such as reporters—not the parties themselves (not ironclad rule-fact specific).

455(B): Focused on Financial Interest: doesn’t apply to mutual funds.
· The Alito problem: does financial interest apply to mutual fund itself?
· Also applies to interest in witnesses, family, professional contacts.
· How it works: Ask the district judge to recuse themselves. If no, then you petition the circuit Ct. of appeals for a writ of mandamus.
 Jury Selection
I. Venire 
a. USC § 1861-1863
i. 1861 requires a Diversity of Persons: “a random selection of a fair cross section of the community,” including experiences and occupations. Must be random: the make up of the jury is not controlled in a way that protects particular interests. 

ii. 1861B(2): The starting point is the voter registration list, or the list of actual voters.

iii. 1862 requires no discrimination.
II. Petit  Jury

a. Voir Dire: Counsel asks general questions of jurors to evaluate fitness to serve on jury. To discover those who need to be removed.
b. Removing Jurors:

i. For Cause: Impede ability to give due weight to evidence and follow judges instructions (Thompson). Beliefs gathered from experience are alone not enough to be removed for cause.
ii. Peremptory: 
1. Set number of peremptory challenges. Often based on hunches about individual jurors.
2. Constraints on Peremptory Challenging: 

a. No explicitly race or gender based.

                BATSON CHALLENGE:

· Courts will accept almost any rationale for getting rid of Juror.
· The Batson challenge exists in theory, but the threshold is very low. 

· Successful Batson challenge: the exception that proves the rule. Evidence that goes to race based jury selection: (1) jury shuffling, (2) graphic script used for potential black jurors, (3) more extensive questioning; (4) Defense uncovered manuals in the prosecutor’s office that encouraged prosecutors not to select minority jurors.

PERSONAL JURISDICTION
Personal Jurisdiction Black Letter Tests:

General Jurisdiction:

Corporations: 

1) Citizenship:

a. State of Incorporation: (only citizenship for state courts)

b. Principal Place of Business:

i. Muscle Test: Most employees, manufacturing center, warehouses. 

ii. Nerve: Administrative headquarters; executive officers.

1. Insurance Co: also take citizenship of its insured.

2. Unincorporated association (labor unions, law firm): take the citizenship of all its members.

2) “Systematic and Continuous Contacts.” (Int. Shoe)

a. Factors: (1) Percentage of volume of sales that come from state; (2) frequency of contacts, (3) traffic on website by state residents. (Coastal Video)

b. Employed forum state residents to solicit business in state. (Int. Shoe)

c. Large amount of marketing targeted to state residents; 

d. Highly interactive website operates as virtual store in state (LL Bean)

i. 6% of total sales comes from forum state; (LL Bean)

ii. A Large numbers of consumers make regular purchases, and interact with store representatives. (LL Bean)

iii. Ongoing contacts with in state vendors. LL Bean)

Individuals: 

1) Citizenship:

a. Domicile: Residing + Intent to remain permanently.

i. Every one has 1 domicile.

ii. If domicile is unascertainable, it will revert to last known domicile. (Mas)

2) Tag Jurisdiction:

a. Physically present in state, and served there. (Burnham)

b. Fraudulent inducement or coercion may nullify tag jurisdiction. (The Brennan 4 in Burnham)

3) “Systematic and Continuous Contacts”

a. Very controversial---might violate the due process clause (See SJFP)

Specific Jurisdiction:

1) Minimum Contacts or “Purposeful Availment”

2) Claim must arise from these contacts.

3) Must meet “SJFP.”
Minimum Contacts:

1) Is P receiving benefits & privileges under state law?

a. Owning property in state + lawsuit relating to property.. (Sheaffer)

2) Personal connections to forum state.
Purposeful Availment:

1) Reasonable anticipation of being hailed into state court.

a. Soliciting business in state. (Hanson)

b. Willingly entering into business with Company known to be located in state. (Burger King)

c. Merely knowing that your action will effect in state residents is not enough (Pavlovich)

i. Watch out for the internet.

2) Stream of commerce:

a. Putting products into ‘stream of commerce’ might not be enough even if it’s foreseeable that it will be used in forum state. (WWV)

Substantial Justice & Fair Play (SJFP): 

· SJFP trumps minimum contacts/purposeful availment.
· SJFP is standard consistent with “Due Process Clause.”
Test for SJFP: 

1) Burden on the defendant.

2) P’s interest in this forum

3) Forum state’s interest in adjudicating the dispute. (federalism—states determining their own policy)

4) Multi-state efficiency interest (evidence, witnesses)

Long-Arm Statutes: 

Legislatively created limits on a state’s personal jurisdiction: Two kinds

(1) Allows state courts to reach as far as Due Process Clause permits under Constitution;

(2) States Legislatures draw a more narrow reach than Constitution permits.

100 Mile Bulge Rule:

· Federal Courts generally have the reach of the state in which they lie;

· Exception: can reach a defendant within 100 miles of the courthouse, even if across state lines.

Challenging Personal Jurisdiction:

Rule 12: two ways to challenge jurisdiction

(1)  Collateral: don't show up and then attack the judgment when they try to enforce it

(2)  Rule 12(b)(2): challenging personal jurisdiction.  This is called a special appearance. 

· 12(b)2: you need to challenge early on in the litigation and directly, the first response you give to the plaintiff, rule h and g tell you that you can do this along with a whole bunch of other defenses at the same time.  

· 12(h)1: "waiver:" a defense is waved if it's not included in the first volley back to the plaintiff or in the amendment than it's waved and you've lost your chance to bring it up later. 

POLICY: the 12(b) defense must be raised early for efficiency reasons and in order to promote fairness to both parties.  

Personal Jurisdiction Cases and Themes
2. In Personam Personal Jurisdiction

a. Pennoyer
i. GR: you have be physically present in or a resident of the state and you need actual personal service.

ii. Exceptions: marriages/corporations

b.  Milliken v. Myer
i. GR: if you are domiciled in a state plus "substitution service" than it meets the due process requirements. 

· Substituted service means that you actually personally serve someone at their place of resident when they are outside of their home.  

a. Must be to a competent adult and a resident of the home.  If served at office must be an agent at the business.   

· Rationale for substituted service: 

a. Reciprocity: if you are a domicile of the state than you enjoy certain privileges and thus the state can reach outside of its borders in order to exercise its power over you.    

b. If the person was not outside of the state the state would have jurisdiction so the state should still get to have jurisdiction. 

c. International Shoe
i. GR: Specific jurisdiction occurs if you have minimum contacts.  General jurisdiction occurs when you have systematic and continuous activity.   

· Specific jurisdiction: 

a. Minimum contacts: factual inquiry ultimately determined by substantial justice and fair play.

i. Factors to look for: benefits and protections under the law.  

· General jurisdiction: 

a. Factual inquiry regarding systematic and continuous activity but again ultimately determined by substantial justice and fair play.  This ONLY applies to corporations; individuals do not need to meet the systematic and continuous activity test to establish general jurisdiction.

i. Factors to look for: length of relationship between the corporation and the forum state and the nature of those contacts.    

· Holding and Key Facts: General jurisdiction exists.  Salesmen who lived and worked in the state who had been doing business for at least three years even though they had no corporate offices there.  All salesmen were managed by someone outside of the state and had no authority to enter into contracts.  

d. Hanson (Florida/Delaware trust case)

i. GR: purposeful availment is added to the minimum contacts analysis.  

ii. Holding and Key Facts: no personal jurisdiction.  Plaintiff moved to Florida of her own volition.  Unilateral activity of plaintiff is not enough to establish personal jurisdiction.   

e. McGee
i. GR:  an insurance company soliciting business in the forum state is a strong factor leading to the existence of specific jurisdiction.  

ii. NOTE: 1332(c)(1): an insurer is a citizen of the state where the insured is, PPB and incorporated.  Can have 3 domiciles.  

f. Shaeffer
i. Directors of corporations were sued in their personal capacity and we find that minimum contacts applies to corporations as well.  

g. Worldwide VW
i. GR: mere foreseeability is not enough to establish personal jurisdiction, must have reasonable anticipation of being hauled into court in the forum state.  Stream of commerce standing on its own is not a sufficient factor to establish personal jurisdiction.      

ii. Holding and Key Facts: there was no personal jurisdiction.  A car sold in NY had the possibility of traveling to OK but the regional dealer never availed itself of the OK market.  

h. Asahi 

i. GR: Even if you have minimum contacts (through purposeful availment etc.) you may NOT be able to establish jurisdiction.  Substantial justice and fair play trump other factors.  

· Substantial justice and fair play factors

a. Burden on the defendant

b. Forum state's interest in adjudicating the dispute

i. Phantom: federalism debate, giving states the ability to dictate their own social policy. 

c. The multi-state, inter-state, international efficiency inquiry (where's the evidence etc.)

d. The interest of the plaintiff

· NOTE: this was a plurality decision rather than a majority decision 

i. Burger King
i. GR: purposeful availment can substitute for minimum contacts.  Reiterates the substantial justice factors.

ii. Holding and Key Facts:  Personal jurisdiction did exist.  He willingly entered into a contract with BK; he potentially benefited from the deal; he signed the choice of law contract and knew that BK was located in Florida so he could have reasonably anticipated being hauled into court in Florida.  

j. Pavlovich
i. GR: knowledge of effects is not sufficient alone to establish purposeful availment.  Especially in internet cases.  

ii. Holding and Key Facts: no jurisdiction.  DVD burning case.  Wanting to sue him in California b/c it was obvious that his conduct would have an effect in California.  

iii. NOTE: continuum of behavior concept is significant when establishing jurisdiction (non-interactive informational posting v. pure internet run businesses).   

k. Long Arm Statutes

i. Two components

· Minimum contacts language 

· Court will have personal jurisdiction when there's no constitutional violation

· NOTE: 14th amendment set a minimum bar and the states are free to have a more limited reach than what the constitution allows.  

l. Larger Themes of in personam specific jurisdiction
i. Purposeful availment: analogous to a mens rea kind of analysis and implies voluntary action and consciously choosing what they've done (See Burger King) in Asahi there's not purposeful availment (according to some of the justices - some others think there is though through a stream of commerce).

ii. Fair play and substantial justice analysis:  see four factors above, you're doing a balancing, weighing, between these four criteria.  Try to articulate how these four factors played out in Asahi.

iii. Minimum contacts: how much does it still matter?  The language is less important than it was before these 80's cases (both b/c the rise of purposeful availment and also because in Asahi we see that fair play substantial justice trumping minimum contacts anyway.)  btw - substantial justice also trumps purposeful availment.   

3. In Personam General Jurisdiction

a. Coastal Video
i. GR: general jurisdiction can be obtained based on volume of sales, contacts, traffic on website, percentage of total sales, etc.

b. Burnham
i. GR: you've consented to jurisdiction by being present in the state.  You can be sued for anything while you're there.  

4. In Rem Jurisdiction

a. True in rem: when the dispute is about the property

b. Quasi in rem: when the land is attached but the dispute is over something else.

c. Pennoyer
i. GR: the land must be attached and constructive notice (publication in a newspaper in this case) is sufficient.  

d. Harris v. Balk 
i. GR: (quasi in rem): the underlying lawsuit does not have relate to the property and the property is just a means to establish jurisdiction.  This case extended Pennoyer in two ways: extended the validity of quasi in rem jurisdiction and it extended the notion of property (so now we're talking about anything that's owned by the defendant, not just real estate).

e.   Shaeffer
i. GR: quasi in rem no longer exists.  Ownership of something in the forum state helps to establish minimum contacts.  In rem exists when there is a suit relating to the property which gets you specific jurisdiction but mostly in rem is done away with.  Property ownership establishes minimum contacts so in rem is not necessary.  

· Minimum contacts is the analysis now used.  We use that analysis to decide if a long arm statute has violated the due process clause.    

Express consent- forum selection clauses are a way to bypass MC analysis, D waives their constitutional rights to challenge personal jurisdiction. 

· Choice of law- any claim arising from this contract will be governed under Florida law. 

· Appointing and agent for service of process- X appoints Y residing in Miami as his agent. This waives the right to contest FL. Jurisdiction but does not limit litigation to FL. 

· Forum exclusivity Clause- Any litigation arising from contract shall be brought in Miami, FL. Requires litigation to be brought in FL. 
Carnival Cruise Lines

Courts have the responsibility to determine whether forum selection clauses are fair. 

1. Unequal bargaining power: a court may refuse to enforce an unconscionable contract.
1. In Carnival: PLAINTIFF READ THE CONTRACT.
2. In Carnival:  court considered whether clause was in BAD FAITH, and discouraging legitimate claims from its passengers.
Long-Arm Statutes: 
Legislatively created limits on a state’s personal jurisdiction: Two kinds

(1) Allows state courts to reach as far as Due Process Clause permits under Constitution;

(2) States Legislatures draw a more narrow reach than Constitution permits.

100 Mile Bulge Rule:

· Federal Courts generally have the reach of the state in which they lie;

· Exception: can reach a defendant within 100 miles of the courthouse, even if across state lines.
NOTICE:

Rule 4:

4(a):  Gives D notice of suit---response time, warn of default judgment.

4(b):  Must be court certified.

4(c):  

1. Summons must come with complaint. (Must be served within 120 days of filing            complaint.)

            2.  Who can serve: (1) not a party; (2) 18 years old; (3) P can request Marshall.

4(d): Waiver of Service.

1. Waiving service is not a waiver of jurisdiction or venue.

2. duty to avoid unnecessary costs—what P must provide First class mail, or “other reliable means.”

f. D has 30 days to reply to waiver. (60 if abroad) 

If D waives

3. If D waives service, 60 days to respond to complaint; (90 days if abroad).

5. If D fails to waive, he must pay cost for personal service-----unless “good cause” can be shown.

4(e):
If no waiver:

1. D can be served pursuant to laws of the forum state.

2: By leaving a copy at house with a “person of suitable age and discretion” residing in home.
4 (f-i): Serving Foreign individuals, Infants & incompetents, Corporations (same as person), Governments. 

Types of Service:
1) Personal Service: Always meets due process.

2) Notice by Mail: always meets due process when complies w/Rule 4; otherwise must meet Mullane. 

3) Notice by Publication: Strong presumption against it; see Mulane.
MULLANE:

· Any form of Notice must be “reasonably calculated to reach defendant.”

Blow to “Constructive Notice”

The inquiry is fact specific; Means employed for providing notice will change.

VENUE:

State Venue Statutes:  Vary state to state, but turn on geographical factors, and are generally questions for the trial court.

§1391: Federal Venue Statute:

1391(a):  For Diversity Cases

1. If all D’s live in same state, then suit must be brought only in a judicial district where any D resides; or
2. Judicial district where “substantial part of event or omission occurred;” or
3. Where D is subject to PJ, if no other venue is applicable (last resort).

1391(b): For Federal Question

1. If all D’s live in same state, then suit must be brought only in a judicial district where any D resides; or

2. Judicial district where “substantial part of event or omission occurred;” or

3. Where D is “found,” if no other venue is applicable (last resort).

1391(c): Venue for Corps.

· Corporation is “deemed to reside” in any judicial district, which it is subject to PJ in at the commencement of suit.

· Multiple districts in state: “Reside” in any district where PJ, if that district were itself a separate state. If that is not possible, than Corp. “resides” in whatever district Corp. has the “most significant contacts.”

1391(d): An Alien may be sued in any district.
TRANSFER and FNC:
Differences between Transfer and Forum Non Convenience

	FNC
	Transfer

	Result if granted: dismissal from court system.
	Result if granted: transfer to another court w/n same system.

	Inter-system
	Intra-system

	Common Law
	Statutory rule (sec. 1404 = Fed state.)

	Sending Ct. must have PJ, V


	Sending ct. may/may not have PJ, V [but Trial Court may condition transfer on moving party’s waiver of challenge to PJ, V, statute of lim.]

	Only D can use FNC
	D or P can use transfer statute

	Choice of Law: “destination law” applies (e.g., law of ct receiving case will apply, in Piper, Scottish law)
	Choice of law: “origin law” applies (eg law of sending ct. will apply)


§ 1404 (Transfer):

· Courts give deference to P’s choice of forum. (unless P is foreigner, because there is no home field advantage)

1404(A): Two Ways to transfer (Piper Balancing Test)

1. Private Factors: Convenience to Parties, Convenience to Witnesses, and access to evidence.

2. Public Factors: How congested is court?, How appropriate to burden jury pool?, what is the local interest in the case?

· May only transfer is a forum where the action “might have originally been brought.”

Subject Matter Jurisdiction:
After establishing PJ, SMJ is the next inquiry.
SMJ exists because Federal Courts are courts or limited jurisdiction.

· A D cannot waive SMJ.

P has burden of pleading and the burden of proof. Rule 8(a)(1).
· SMJ can be challenged at any time.
· The court can Sua Sponte decide SMJ.

SMJ is circumscribed by ARTICLE III of the US Constitution, and is defined by §1331.

FEDERAL QUESTION JURISDICTION--Section 1331:

The claim “must arise under the Constitution, laws, or treaties of the United States.”

a. To define a federal Question, the court will look to the plaintiff’s complaint.
The Well Pleaded Complaint Rule:  (Motley)
1) Look at P’s pleading.

2) It must contain a claim arising under federal law.

3) Anticipation of D’s affirmative defense being based on Federal law is insufficient.

4) The federal claim must be part of the essential element of the claim.

a. Can’t be tagged on.

The advantages of the Well Pleaded Complaint Rule is that a decision is rendered early on in process.
How to challenge a Federal Question claim: 12(B)(6).

· P cannot re-file claim in any state court.

Federal v. State

1) Life time tenure v. Elected/appointed

2) Federal Elite v. State judges more representative of broad cross section of America.

3) Federal judges have different judicial experience and expertise, given their caseloads.

4) Federal jury pool is drawn from a larger area.

5) A lawyer’s familiarity with the rules of state and local court. 

DIVERSITY JURISDICTION—Section 1332.

Traditional Rationale: traditional concern is form federalism and state court bias against out of state defendants.
Contemporary Rationale: We have a national culture and national culture and there is less bias. (there have been efforts to abandon)

To establish Diversity Jurisdiction:

1) Complete diversity of Citizenship is required.

2) The amount in controversy must exceed $75,000.

§1332---COMPLETE DIVERSITY.

a. What is Complete?

1. Citizens of different States

2. Citizens of a state v. Citizens of a foreign state.

3. Citizens of different States, with Foreign citizens as additional parties.

4. A foreign state as P, and citizens of one or more states as D.

b.  Amount in Controversy.

· Must exceed $75,000

· If judged to be less, court may impose cost. 

 Citizenship:

1) Individual:
Domicile:

(1) Residence + (2) “intent to reside permanently.” (Mas)

· Domicile is determined through circumstantial evidence (fact specific inquiry)

· Every person must have a domicile.

· If domicile cannot be determined, it will revert to the last known domicile. (Mas)

2) Corporation

Have two citizenships:

(1) Where the Corp is incorporated.

AND

(2) Where it has its Principle Place of Business. (PPB)

Muscle v. Nerve PPB:
Muscle:  most employees, where it does it largest amount of business.

Nerve: Where the Corporate headquarters; administrative and management location.

· Insurance Corp: Has additional citizenship----where the insured is a citizen.

3) Partnerships and unincorporated associations (ie. Labor unions)
· Takes the citizenship of all of its members.
--difficult to sue in federal court.

PERMANENT RESIDENTS:

§1332: Permanent Residents shall be deemed citizens of state where domiciled.

Two Approaches 

1) DC Circuit

· Legislative Intent in Diversity Jurisdiction is to limit claims brought in Federal Court. The purpose of including permanent residents was too limit diversity suits between a citizen of a state and a permanent resident of the same state. It was not intended to broaden the class of people who can sue in diversity.

· A permanent resident cannot sue another permanent resident (from a different State) or a foreign national.  
2) Third Circuit

· Plain reading of Text.

· Permanent resident can sue another permanent resident (from a different state) or a foreign national in federal court based on diversity.

Limits on Diversity;
1) Parties cannot collude to create Diversity where it would otherwise be lacking (§1359).

2) Domestic relations claims are not subject to diversity jurisdiction.

How to Challenge SMJ based on Diversity of Citizenship:

1) To challenge a suit based on diversity jurisdiction: 12(B)(1).

a. If dismissed, P can re-file in appropriate state court.
SUPPLEMENTAL JURISDICTION:

§1367: Supplemental jurisdiction opens the door to the federal courthouse. 
Allows for a supplemental claim that could otherwise not be heard in federal court. 
1367(a): 

If the claims are so related that “they form part of the same case and controversy”, the Federal Court SHALL have supplemental jurisdiction over any pendant claims. 
a. Must have a “Common Nucleus of Operative Facts.” (Jin)

UNLESS:

1367(b): It destroys complete diversity (if original claim is based SMJ diversity jurisdiction)


or
1367(c): Trial court declines to extend jurisdiction, because
1. Claim raises a novel or complex issue of state law;
2. Supplemental claim overshadows the original claim;
3. When Federal court has dismissed original claim;
4. Exceptional circumstances exist.

a. Jury confusion from choice of law issues.

b. Fact specific
1367(d): Statute is tolled while supplemental claim is pending & for 30 days after claim is dismissed.
REMOVAL:

§1441: A case is removed from state court to federal court.
1441(a): Only Defendants can remove cases.

1441(b): The Federal court must have had original subject matter jurisdiction.

Federal Question SMJ: Any defendant can request removal
Diversity SMJ: Only out-of-state defendant’s can request removal. (Home state advantage is presumed)
Caterpillar: The standard for removal is: what the diversity of parties was at the time removal was sought.

· Even though there was not complete diversity at the time of removal, and Federal court erred when it did not remand, it was inefficient to try the case again.
· Efficiency trumped the FRCP.
Choice of Law

Erie Doctrine §1652:

Three Periods for Choice of Law:

1) Swift Heyday (1841-1937)
Rules of Decisions Act: §1652: interpreted by Swift to only include state statutes and not state common law.

· Federal courts were pro-business and anti-plaintiff. Corporate D’s wanted to be in Federal court where the federal judiciary would apply federal common law (i.e. More judicial independence).
2) Erie Heyday (1938-1957)
ERIE: 
Rule: Except in matters governed by the Federal Constitution or by Congressional, the law to be applied in any given case is State law. There is no Federal general common law. 
· Brandeis was concerned about Removal---where an individual, usually a tort victim, would have their choice of forum defeated by a corporate defendant.

Two Readings of Erie:

Narrow Reading: Federal courts sitting in diversity need to treat state common law and statutory law as the governing law.

Broad Reading: Federal courts do not have the authority to make common law under areas of “general law” (i.e. torts, contracts, etc.).

Impact of Erie: (1) Erie was controversial; ABA, filled with corporate lawyers, was against it; (2) There was more pressure on states to come up with uniform state law---this led to the adoption of the UCC; (3) Erie represents a milestone in which the federal courts begin to be more favorable to individual plaintiffs. 
GUARANTEE TRUST: 
Outcome Determinative Test: If applying state rule would determine the outcome of the case, Federal courts should apply the state law/rule.

· No distinction between substantive law and procedure.

· Outcome determinative test: an attempt to prevent federal court from reaching a different result than state court. [limits forum shopping].

Outcome Determinative Test proved to be unworkable, because most issues that were pending on appeal in the federal courts were, at least on some level, outcome determinative—which is why a party was litigating over the issue.
3) Post-Byrd (1958-Present)
BYRD: took the outcome determinative test and added a balancing component.

Modified Outcome Determinative Test: The Federal Court weighs the interest of the state against the interest of the federal govt.

· What are the justifications for the state and federal rule?

· Is the state rule a state idiosyncrasy?

A subjective standard.

HANNAH:  a re-federalization of law in diversity cases, where federal courts attempted to assert independence and autonomy from state courts. 
Hannah Test:

1st step: Is the procedure in question one covered by the FRCP? 

· If yes, FRCP will trump state law.

2nd Step: If the law is a federal practice or comes from federal common law;

1) Does federal practice promote forum shopping?

· If it does promote forum shopping, then apply state law/rule.

· In line with the principles of Erie, which was to limit forum shopping.
2) Would applying the federal practice promote the unequal administration of laws?  [i.e. Create an excessive burden on one of the parties]
· If yes, apply the state law/rule.

All of the tests still have viability: First, think about the Hannah questions, and then return to the Byrd test.
· Theses test are all trying to prevent the accident of diversity jurisdiction between the parties determining the outcome of the case. 

Applying Erie:

Two Approaches:

Classification Approach: 

Whether the law in question emanates from:

1) US Constitution:

a. Apply Federal law.

2) Federal Statute:

a. Apply Federal law.

3) FRCP:

a. Apply Federal law.

4) Comes from some other source:

a. Is the state law Outcome Determinative?
i. If yes, follow state law.

b. Does the Federal law encourage Forum Shopping or the inequitable administrative?

i. If yes, follow the state law.

Chemerinsky Approach:

1) Is it a FRCP?

a. If yes, always follow the FRCP.

2) Anything other than FRCP

a. Does applying the federal law lead to a different outcome? (outcome determinative test)

i. If it does not change the outcome, then apply federal law.

ii. If it might change the outcome, then do the Byrd balancing test.

1. If there is an overriding federal interest, then apply federal rule.

2. If no federal interest, then apply state law.

b. Throughout the analysis think about (Hannah):

i. The impact on forum shopping?

ii. Inequity in the distribution of justice?

PLEADINGS:

Three historical shifts in pleading:
1) Common law pleadings: the writ system.

a. Issue identification and narrowing.

2) Field Code: Mid19th-20th Century. 
a. Causes of action replaced the writs, and pleadings served the function of notice and guidance.

3) FRCP: 
a. In place of fact pleading, we now have modern notice pleading. 

i. Rule 8: a preliminary sketch.

ii. Decides matters early in litigation: SMJ, Venue, Service of process. Saves the legal system time—prevents courts getting bogged down.

1. D can get a final judgment at pleadings with a 12(b)(6).

The tradeoff with modern notice pleading: the higher hurdle will get pushed off to another point in litigation. This becomes Summary judgment.

Functions of modern Pleading Rules:

1) Predictability. 

2) Efficiency—weeding out sham claims; narrowing issues.
3) Fairness.

4) Notice.

5) Creating a record for later litigation.

Rule 1:  The rules of CP shall be construed to administer the just, speedy and inexpensive course for every action.
Modern Notice Pleading--- Rule 8: 

Rule 8(a)(2): “a short and plain statement of the claim showing that the pleader is entitled to relief.”
· Complaint must include Venue and a statement of jurisdiction.

(1) The complaint must make out a claim that can be identified under a specific body of law. (i.e. tort law—negligence). But in need not explicitly invoke a specific legal theory.
(2) The complaint must identify the elements and supply facts.

(3) The complaint must make a demand for relief

Pleading in the alternative: A plaintiff can assert multiple or even contradictory theories—Rule 8(e)(2).
· FRCP allows arguing in the alternative because pleadings occur early in the litigation process.

· By the time litigation moves, forward, partied must specify claims and legal theories.

Courts disfavor complaints that are too long and too detailed.

Rule 11:

Three historic periods of Rule 11:
1) 1938-1982: The first 45 years of the rule. Very little use of Rule 11, only 19 cases.

2) 1983-1992: Because of the 1983 Amendments, there was much more use. Rule 11 was seen as a tool that could be used to weed frivolous lawsuits at the pleading stage.
3) 1993-Present: Scaled back effort after over use in the 1980’s. Allowed P to utilize Rule 11 to penalize frivolous defense motions. Now, sanctions are discretionary, and non-economic sanctions are available.

Rule 11:

11(a):  Triggered by written documents that are signed by an attorney (or pro se party) andsubmitted to the court. 

· Rule 11 only applies to written and signed pleadings. (Mattel)

Types of Deficiencies:

11(b):Pleading must be “formed after an inquiry reasonable under the circumstances.”

11(b)(1): Improper Purpose
· (1) Harassment; (2) Cause delay; (3) cause undue expenses. 

11(b)(2): Bad Legal Claims
· (1) legal claims are not warranted by existing law; OR (2) or are unwarranted and frivolous extensions of law. 

Monetary fines can only be awarded against attorney for (b)(2) violations.

11(b)(3): Bad Fact Allegations by P:
· (1) Must have evidentiary support; OR (2) likely to have support after reasonable opportunity to investigate or discovery (anticipatory pleadings).

11(b)(4): Bad Fact Allegations by D:

· Denials of allegation must be (1) based on evidence OR (2) couldn’t reasonably be found after reasonable investigation.

Sanctions:

11(c):

1) Discretionary rather than mandatory.

2) Sanctions may be awarded against: (1) Generally, the attorney; (2) But could be the Law Firm or the party itself. 

3) Types of Sanctions: The goal of sanctions is deterrence: either the specific attorney; or other attorneys similarly situated. 11(c)(2).
a. Fines to paid to court. (most common)

b. Attorney’s Fees.

c. Non-monetary (court free to be creative)
i. Reprimand, apology, training, etc.

ii. Can be of anytime, as long as they deter (specifically or generally)

Rule 11 Mechanics:

11(c)(1): Safe Harbor Provision.

1) Moving party notifies (of the deficiency with pleadings), and presents the rule 11 motion to opponent.

2) Non-movant has 21 days to correct problem.

3) After 21 days, motion goes to court----if problem is not fixed.

Party that loses on the motion might have to pay attorney’s fees.

· Motion must be made separately from another motion.

11(c)(1)(b): Court can raise a rule 11 Sua Sponte. Court must make finding of bad faith. 

Heightened Pleadings (Rule 9):

General

1) At odds with the liberal regime of notice pleading in Rule 8.
2) Works in Rule 11 to weed out certain kinds of cases at the pleading stage.
Heightened pleadings must still meet Rule 8, and be short and concise.

Fraud Claims:

Rule 9(b): Claims alleging fraud or mistake must be plead with “particularity.”

Must include: (1) identity of parties; (2) Time, date and location of conversations; (3) Details related to mens rea, and defendant’s mental state.
Tension between Heightened Pleading and Rule 11(b)(3): Plaintiff needs to plead with “particularity,” but the claims must be supported by evidence or likely to be supported by evidence to fall outside the scope of Rule 11(b)(3).
Rationale:

· Fraud is an easy claim to make and hard to defend. 

· Don’t want the run of the mill breach of contract to be pleaded as fraud. 

· Fraud carries heavy punitive damages and can damage reputations.
Civil Rights Cases: Courts have tried to impose heightened pleadings 

Defendants Options to P’s Complaint:

1) Do nothing:  Default judgment entered against D. 
a. See Rule 55.
2) Rule 12B: Pre-answer motion.

12(b) Motions;

1) lack of SMJ.

2) Lack of PJ

3) Venue

4) Insufficiency of process

5) Insufficiency of service of process

6) Failure to state a claim upon which relief can be granted. END POINT OF LITIGATION.
12B motion is granted, Plaintiff can amend their complaint to correct error, UNLESS, the motion is 12(b)(6)---final judgment.

Mechanics of Rule 12:

Rule 12(a)(1)(a): D shall serve an answer within 20 days of being served.

(1)(b): If D waived service of process under Rule 4(d), D has 60 days to answer from the date when the request for waiver was sent. 

Waiver of Defenses: Rule 12(H)(1): If D’s motion or answer does not include a defense of (1) PJ; (2) Venue; (3) Insufficient service of process, D waives these defenses.

Rule 12(g): Only 1 pre-answer motion can be filled under 12(b).

· If D’s 12B motion is denied, then D has 10 days to answer complaint-----12(a)(4).

HADDLE: In 12(b)(6) motions, court assumes that all facts alleged by P in complaint are true. 

3) Answer:

a. Substantive engagement with P’s complaint.

See Rule 12 for response timeline.

8(B): An answer must also be short and concise. 

· A party must admit or deny every averment in complain, besides damages.

8(D): Averments are deemed to be admitted when not denied.

Burden of Proof and Affirmative Defenses:

· D has the burden of pleading an affirmative defense. Rule 8(c)
Important to establish early in litigation:  Party who has the burden of pleading is likely to have (1) the burden of production, and (2) the burden of persuasion. (Gomez)

Test for Burden of Pleading:

1) Statute: how many elements must be alleged?

2) Legislative Intent and precedent: Has the affirmative defense been previously described as an element or defense.

3) Policy rationales: who has the access to evidence?

Replies (Rule 7):

 Required: When D raises a counter-claim in answer.

or

 Court ordered : A court may order a reply if necessary. Rule 7(a).
Amendments (Rule 15):

Tension in FRCP: We want to promote a liberal amendment process, yet we want to protect parties from continuous amendments.
15(a): 

1) Any party can amend once; or

2) With written consent of adverse party; or

3) At court’s discretion. (“leave to amend is freely given when justice requires”)

Test under Rule 15:

1) Does it Relate Back?

2) Does it Prejudice the Non-moving party?

Prejudice: Rule 15(b). Leave to amend will be denied by court when it prejudices the non-moving party. 

AQUASLIDE: There was no showing of bad faith by D---3 insurance corps. made the same mistake. 

· (1) Even though D waited until statute of limitations had run on P’s claim; (2)D only examined product before CEO was scheduled to give deposition.

D wasn’t actual manufacturer of produce.

Relation Back:  The amendment must relate back to the original pleading.

15(c)(1) When the law provides the statute of limitations applicable to the action.

15(c)(2) When the amendment arose out of conduct, transaction or occurrence set out in the original pleading. 

a. Does it have the same nucleus of fact?

b. Is it part of the same occurrence?
15(c)(3) Amending to change party or the name of party.

MOORE: The critical factor for an inquiry into whether the amendment is part of a single occurrence is notice.

· Has the defendant been on notice regarding the basic facts of the claims against him?
In Moore, P sued Dr for failing to tell him about pre-surgery alternative therapies. Then P requested leave to amend complaint to include a medical malpractice claim from the resulting surgery. Court held that these were two separate incidents, involving different facts—and not part of the same occurrence under rule 15(C)(2).

BONNER: sued for negligent maintenance of premises, and then requested leave to amend complaint to include claim of counseling malpractice. Court held D had notice of facts, and new claim was part of common nucleus of facts.

DISCOVERY (RULE 26):

The Third stage of Litigation:

The minimal requirements of notice pleadings lead to a liberal pleading regime.
· The liberalization of discovery was the driving force behind the FRCP. 

· Mutual knowledge of all relevant facts is essential to litigation.

· Liberalization goes hand in hand with notice pleading.

1) When the FRCP were enacted in 1938, there was a fear that the rules would kill the adversarial system---which did not happen.

2) Liberal pleadings lead to more settlement. 
3) Discovery rules are the most widely adopted part of the FRCP in the states.
4) In 1983, sanctions were added to discovery provisions. 
5) Trial judges were given more control over the discovery process (and also provide control earlier in the process.)

Functions of Discovery:

1) Used to prepare evidence for trial.

2) To avoid a surprise at trial.

3) A streamline mechanism---allows the parties to refine their pleadings into a few causes of actions and defenses. 

a. (SJ—discovery allows for parties to make a strong case for SJ at the close of discovery)
4) Use of discovery to harass your opponents. 

a. Unequal recourses of the parties come to light most clearly. (repeat player v. individual plaintiff)

Work product exception rationales: Lawyers papers need privacy protections in discovery
Lawyers need their privacy shielded from the opposing party---this includes their written memo, mental impressions, and work for trial preparation.
The FRCP were meant to strike a balance between an efficient and fair legal process (where sharing information is encouraged) and the adversarial system. It might destroy the adversarial system if lawyers are forced to turn over their most private impressions of cases.

 Discovery was not intended to allow a lawyer to conduct an adversarial showdown on wits borrowed from the opposition. Jackson’s concurrence, Hickman.

· The adversarial system rests on the assumption that all parties are equally situated. During the rise of industry and the ascendancy of corporate lawyering, this assumption was disputed. This disparity led to the adoption of the FRCP.

Discovery Abuse Policy Rationales: 

Prevention and punishing of abuse: (1) the tension between cooperation & the combativeness and secrecy of the adversarial system; (2) tension between models of litigation-------as parties disputing without judges & the adversarial system produces lawyers who are tempted to abuse the system and the need for a strong judicial presence.

Systemic responses to discovery abuses:

1) Imagine a softer, gentler world

a. Ignore problem.

2) Preventive work

a. Judicial oversight and frequent intervention.

3) Deterrence

a. Threat of punishment and use of 26(g) and 37.
Rule 26: What is Discoverable?

A party can discover any matter that is relevant to the claim or defense of any party, so long as it is not privileged. 26(b)(1).

 Including, the Existence, description, nature, custody, condition and location of:

(1) Books; (2) documents; (3) other tangible things; and (4) and any person having relevant information.

Rule 26(b)(1): The scope of discovery. 

The standard under the rules: (1) reasonable and (2) contextual request.

Rule 26(b)(2): Limitations of Discovery

1) Discovery sought cannot be unreasonably duplicative, cumulative or attainable from other sources.

2) The party seeking has had ample opportunity to get info.

3) The proportionality requirement: some proportionality between what is being sought (and its expense and inconvenience) and the overall value of the case (either money or importance of case).

EXCEPTIONS:

1) Relevance: Information that tends to prove or disprove something the law says matters.

· Relevant information need not be admissible at trial. It only needs to be “reasonably calculated” to lead to admissible evidence.

· Think of chain, if something at the end of the chain is admissible, a party can get all the links in the chain.

DAVIS: P sued for employment discrimination---wanted to get reports of complaints by former employees who worked at the same time, and in the same plant, as the plaintiff.
· Court found the discovery requests were “narrowly tailored to specific allegations.”
STEFFAN: For Rule 26, relevance is contextual in light of the claim.

2) Privilege: 

· Privilege trumps relevancy. 
· The party asserting privilege has the burden of proving relevance.
· Privilege is construed narrowly.

Types of Privilege:
1) Attorney/client

2) Doctor/patient

3) Religious official/parishioner

4) Husband/wife

As a society, we want to protect these types of relationships, and keep them candid.

· Excluding privileged material promotes values beyond “finding the truth” in each case.
Attorney/Client Privilege:

1) A communication;

2) From a client to a lawyer;

3) Without the presence of others;

4) For the purpose of seeking legal advise.

· To assert attorney/client privilege, party must establish all elements. To defeat privilege, party must disprove only 1 element.

· Privileged can be waived---explicitly or implicitly.

3) Work Product Exception : Rule 26(b)(3):

Rule 26(b)(3) codified the court’s decisions in Hickman.

Two Kinds of Work Materials:

1) Materials that relate to an attorney’s mental impressions.

·  ALWAYS EXEMPT.

· Interview notes, strategy notes, internal office memos about the strength of case.

2) Documents that a lawyer has produced in preparation of trial: list of witnesses, notes about witness. 
· PROTECTED---UNLESS OPPOSING PARTY CAN SHOW:
(1) Substantial need of for documents
AND

(2) Unable without undue hardship to obtain the “equivalent” of materials by other means.

· E.G.:  witness died or fled, or changed their story.
4) Protective Orders: Rule 26(c) – Some privacy interest that is short of privilege.  

· To protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense.

Mechanics:  (1) The party seeking an order must first seek a compromise.  (2) Moving party must show good cause once it files a motion.  

(3) Court’s options:

a. Grant in full

b. Deny in full

c. Limit the scope of or the time/place/manner of discovery.

Required Initial Disclosures in Discovery:

Rule 26(a)(1):

(1) Names and contact info of people who are likely to have info relevant to claims and defenses.

(2) List or descriptions of all relevant documents, and other tangible things in the possession of party.

(3) Damages info. (for P)
(4) Insurance agreements bearing on litigation (for D). 

Mechanics: parties have 14 days after the 26(f) discovery conference, or 30 days if a party was joined or served after 26(f) conference.

· Automatic, no need for discovery request.

Interrogatories (Rule 33):
(1) Written question to opposing party.

a. Cannot be asked to witnesses.

(2) Limited to 25 questions (although questions can have sub-parts).

a. UNLESS court allows for additional questions.

Answers:  (1) in writing; (2) questions answered separately
· Party signs answer.

· Must be answered within 30 days of service.

Objections: (1) If objected, must state reason for objection; (2) must answer the non-objectionable components.
· Attorney signs objection.

· Cheaper than depositions; also a prelude to depositions---lets party know how much time to invest in a witness.

Depositions (Rule 28, 30, 31, 32):
(1) Parties and witnesses can be interviewed.

a. Can be compelled to appear under subpoena. (Rule 45)

(2) Each party can depose 10 people

a. Unless court allows for more, or stipulation by parties.
(3) Depositions are allowed by telephone.

(4) When deposing Corp. or govt. entity that entity designates members to be deposed. Rule 30(b)(6)

(5) A single deposition may last 7 hours in one day.

a. Must show cause to court for an extension

Objection. Rule 30(d): (1) must be in non-argumentative manner; (2) can only instruct not to answer to enforce privilege or to enforce a limitation directed by court; (3) counsel can’t behave in a manner in which not in front of a judge. 
· Depositions are expensive, and there must be a court reporter (or equivalent).
Examinations of Documents (Rule 34): 
(1) Documents is broadly defined---includes almost anything.
(2) Document requests are unlimited

(3) Document requests can be made to both parties and non-parties.

a. Non parties must be subpoenaed for a document request.

(4) Document request must be made with “reasonable particularity.” (Rule 30).

Mechanics:

Party must respond to document request within 30 days.

Documents must be produced (1) as kept in usual course of bussiness or (2) organized and labeled to correspond with the categories in the request.

· High potential for abuse—under discovery and over discovery.
Examinations of Persons (Rule 35):

(1) Requires a court order showing “good cause.”

(2) P can get copy.
(3) By getting a copy or deposing examiner, P waives privilege to all relevant medical files.
Admissions (Rule 36):

· Asking your opponent to admit a particular fact that has bearing on the case.
· Quasi-pleading devises, which allows parties to take certain facts out of controversy.

Mechanics: 

(1) The party responding must either admit or deny with specificity. 
(2) If a party doesn’t admit or deny, they must give “detailed reasons” why admission or denial is impossible (Rule 36(a))
a. Must have made a reasonable inquiry to find answer
(3) If party fails to deny within 30 days, the question is deemed admitted. 

· Rule 37 Sanction apply to admissions.
RESPONSES TO DISCOVERY REQUESTS:

Bad ways to fight Discovery:
1) Ignore Request (not a good idea)

a. Other party will compel discovery.

2) To respond without telling the whole truth, or is deliberately misleading (bad strategy)

a. All responses include your signature; you certify that response are complete and accurate.

Four better ways:
1) Information is not relevant.

a. Under 26(b)(1): not an easy argument to make, but a legitimate debate.

2) File a motion objecting to discovery because information is privileged.

a. If Court agrees, the information is excluded in full.

3) Argue that the work product exception applies.

4) File a motion asking for protective order.

a. 26(C): asking court to exclude request from party. The grounds are on privacy (medical records)

b. Court can partially grant protective order.

Discovery Abuse & Sanctions:
Rule 26(g) and Rule 37.

Two types of abuse

1) Over discovery: Asking for too much; this is the party seeking discovery.

a. Too broad, redundant, too large given the scope of the claim

b. May be done for the purpose of harassing, extending cost, causing dealy.

2) Evasion of discovery: Not responding fully.

a. Can be willful evasions.

What are the options to respond to discovery abuse?

1) When discovery is conducted in bad faith?

a. Seek sanctions under Rule 26(G)

2) Objection (See Above mentioned categories) 

a. Party seeking info will counter

b. Parties will exchange motions and the trial court will render judgment.

3) Not Complying

a. Under Rule 37: party needs to make a “good faith” effort to confer and work out problem.

b. Only after conferring, can party seek order to compel
c. Only after the party ignores the order to compel 

d. Then, and only then, can a party seek sanctions under Rule 37.

Rule 26 (g):

· Parallels Rule 11 Sanctions.

· Covers all requests for discovery and all responses to discovery

· Applies to both evasion and over discovery.

Mechanics: 

Every (1) request; (2) response; or (3) objection MUST be signed by one attorney or the pro se party.

Triggered by signature certification: 

· To the best of the signers reasonable belief formed after “reasonable inquiry.”
· If unsigned: the request is stricken unless signed immediately after being informed.
Types of deficiencies: 26(G)(2) (a-c)

26(g)(2)(a): Failure to consistent with law or a good faith argument for extension of law.

(2)(b): Responses or requests that are put forward for improper purpose---  harass, cause undue delay, or increase costs.
(2)(C): Each request or response must be proportional to the (1) needs; (2) amount in controversy, or (3) importance of issue at stake.
Types of Rule 26(g) sanctions:

(1) Rule 26(g) sanctions are mandatory.
(2) Type of sanction is open ended.

a. Sanction must be appropriate and may include attorney’s fees.
Mechanics:
· Initiated: By party or sua sponte by the court.

· Can be filled immediately after violation.

Rule 37: 

· Covers only discovery evasion.

· Harder to use.

· The bigger hammer.

An incomplete disclosure, answer, or response is deemed to be a failure to respond. 37(a)(3).
a. Any sort of incomplete or misleading response makes a party eligible for Rule 37 sanctions.

Initiated: only by parties.

Mechanics: 

1. Party makes request.

2. Opposing party fails to respond to request.

Threshold Step: The moving party must confer or attempt to confer without judicial intervention. (party still unresponsive)

Step 2: If evasion continues, File a motion in court seeking an Order to compel. Under Rule 37 (a).
· Court can; (1) grant motion; (2) deny motion and issue protective order; (3) Grant in part and deny in part.
      Final Step: Only if Party continues to stonewall after Court order to compel---
Types of Sanctions:

Sanctions are mandatory

Unless 

Court finds adequate justification for lack of compliance.

37(b)(2):

1) Attorney’s Fees (not against law firm).
a. However: If motion to compel is denied: the moving party may have to pay attorney’s fees.

i. UNLESS: motion was justified.

2) Strike out pleadings

a. Force the party to admit various claims or waive defenses.

3) Hold the attorney in contempt.

4) Prevent the information that is being refused from being used by party. 

a. Can be prevented introducing evidence at trial. 37(c)(1).

b. Can be prevented from using a witness at trial.

5) Default judgment against the sanctioned party.

Post- Discovery Stage:

“A trial is a failure”:

· The logic of the pre-trial stage flows from the discovery stage.
· The FRCP embraces the idea that settlement is always better than trial.
· Public policy reasons: 
· Trial dockets are extremely crowded. (efficiency) If dockets are smaller, the quality of justice might be higher---so the system wants to get rid of cases earlier.
· A trial creates a clear winner and loser, whereas settlement provides for all parties.
· Also, settlement agreement is more likely to be followed without judicial supervision.
· Cases also cost money and take up time.
· On the other hand, some trials are necessary because they can trigger effects on other parts of society (see Brown)
· Trials can have the effect of general deterrence on wrongful behavior in society.
· Trials create precedent and a public record.
Default Judgment: Rule 55.

· Triggered by an elapse of time, where D didn’t answer when they should have.

· In civil context, it is generally ok for a judgment to be issued w/out notice to D.

· There is both reluctance to enter default judgments, and a great willingness to set aside such judgments.

D cannot be (1) incompetent or (2) an infant.

· UNLESS, represented by guardians or equivalent.

The US govt. is not susceptible to a default judgment.
Mechanics:


How triggered:

1) If D personally served, D has 20 days. (Need 20 + extra days) Rule 4
2) If D waived service (), D has 60 days. (+ extra days) Rule 4.

· It is frowned upon to file right at the deadline for a DJ.

55(a): P files an affidavit stating service was made and no response; request that clerk enter judgment.—no court appearance.

55(b): 

(1) If damages are certain and definite, then clerk can enter DJ.

(2) In all other cases:  file with court, and make a case for damages in front of judge. (Might even require a trial by jury).
If party has previously appeared: (1) The party gets written notice; (2) 3 days before hearing.

· Once a DJ is entered, the burden shifts to D to set aside judgment.

55(c):  Setting aside default judgment.
(1) For “Good Cause
OR

(2) Rule 60 (b).
Rule 60 (b):
Two types of 60B cases:
(1) Where P’s lawyer made a mistake [insufficient notice, insufficient service of process, etc.]

a. Court will always set aside such judgments; 
(2) When D’s lawyer made a mistake
a. More difficult.
b. Should a party pay for the lawyers mistake, and take up a malpractice claim.

Acts that will trigger relied under 60(b). 
· Clerical Errors; OR

1) Mistake

2) Newly discovered evidence

3) Fraud (misrepresentation of adverse party)

4) Judgment is void (against public policy)

5) Judgment is satisfied (settlement)

6) Any other reason justifying relief. (Extraordinary Circumstances)

PERALTA: 60(b) motions are liberally granted, even when D had no defenses to suit. Because D could have done things to avoid forced sale of property at auction---like borrow money or sell property on his own.
Dismissal: (Rule 41)
· Happens to Plaintiff.

(1) Involuntary: 41(b)
1) The idea is that P cannot indefinitely drag their feet or else will lose the chance to pursue D. (fuzzy standard)
Mechanics:

Can be raised by the (1) Defendant; or (2) Sua sponte by Court.
(1) If court dismisses: it is without prejudice. 41(a)(2).

(2) If D gets case dismissed: it is an adjudication on the merits. 41(b).

(2) Voluntary: 41(a).
P can file: (1) before receiving answer from D. OR.  (2) Before D files for summary judgment (Rule 56)

P can file if all parties sign stipulation of dismissal:

VD is dismissal without prejudice:

UNLESS

(1) Otherwise stipulated. 41(a)(1)(ii).

(2) If P has previously dismissed case in any state or federal court. 41(a)(1).
Policy Concerns about Involuntary dismissal:

· Even fuzzier than involuntary.

· At some point before trial judge can decide to let the P bail out of litigation---voluntarily.

· The closer to trial, the more difficult it is for a judge to allow the P to voluntarily dismiss.

Avoiding Adjudication: Negotiation & Settlement:

Two categories:

1) Negotiation between 2 Parties.

· Parties are unencumbered in negotiation. (Agreements usually involve privacy and disclosure constraints)

2) 3rd party involvement---mediators, or arbitrators.

· Open mostly to richer people, while poorer people must use court system, which is slow and encumbered by the FRCP.

A settlement agreement is a contract between P and D.

i. What do you do when K is violated? Party must sue for breach of K.
ii. To challenge settlement agreement: challenge it the same way you challenge any other K. 

Timing Settlement Negotiations:

1st point: Pre-filing agreement.  (No complaint yet; parties settle before complaint gets filed---not public record of complaint)

2nd stage: Pre-answer stage.   (P files complaint; D’s lawyer approached before answer is filed. Settlement is reached before the 60 day period is up for filing an answer.)

3rd point: During discovery.   (Settlement reached while depositions are being taken; and interrogatories are being written)

4th point: After discovery.  (Judicially enforced settlement agreement like a consent decree; after discovery)

5th Stage: On the cusp of trial.

· There is inverse relationship between the pull toward settlement and the closeness to trial.

A settlement agreement is not always the end of litigation: There can be a settlement on liability-----and still a trail on the amount of damages.

Summary Judgment:
Mechanics: 

1) SJ is usually filled at the end of discovery, but D can move for SJ at any time. 56(b)

2) P can move 20 days after pleadings have been filed; or after D has moved for SJ. 56(a)

3) SJ can be filled on the issue of liability alone, even if damages remain contested. 56(c)

Judge will render a decision using:
a. pleading

b. depositions

c. answers to interrogatories

d. admissions on file

e. affidavits
Court responses to SJ motion:

1) Can grant motion

2) Grant in part and deny in part

i. Using SJ to manage and shrink case to go to trial.

3) To delay making decision 

i. 56(F); continuance for more discovery

4) Deny D SJ motion.

Affidavits: 56(e) 
Written documents where signatory signs swearing that all enclosed is true.
· Moving Party: SJ motion can be filled with or without supporting affidavits.
· Non moving Party: Can respond with affidavits.
Affidavits must be:
1) Based on personal knowledge.

a. Cannot be hearsay.

2) Must set forth facts that are admissible in court.

a. Conclusory statements are not admissible in court.

3) Must be made by persons competent to testify to these facts at trial.

Bad faith affidavits: (1) attorneys fees; (2) find offending attorney or party in contempt.

GIMF
56(e): Non moving party “may not rest upon mere allegations or denials of the adverse parties pleading, but their response must set forth specific facts showing GIMF.”

Two types of SJ motions:
Type A----Disproof of the elements: D shows through affidavits that a specific element of P’s claim cannot be true. (BIAS)  


--more difficult type of SJ argument.
Type B---Absence of evidence: D’s asserts that P has not produced sufficient evidence to support P’s claim. (Celotex)
P’ response to either type of SJ motion brought by D:

(1) D’s evidence has not adequately demonstrated the absence of GIMF.

a. Risky!! 

(2)  P presents evidence that counters D’s evidence, in hopes of demonstrating GIMF.

a. Better option!

Policy of Summary Judgment:

· Pre-Celotex, SJ was sparingly used by judges.

· After Celotex, SJ became a more widely accepted method of disposing of cases before reaching trial. 

· Judges& Juries: SJ can be used to prevent certain cases from reaching juries. SJ shows a distrust of the jury system. 

· An open question as to when SJ crosses the line and infringes on the 7th Amendment right to trial by jury.

· The trade-offs: Judges are insiders; elites v. common people; the demographics of who makes up jury pool.
· Role of Summary judgment in the FRCP: 

· When there is a liberal pleading regime; and loose standard for the discovery process-----summary judgment becomes the point at which certain cases that are less meritorious can be gotten rid of.

· Summary judgment is the point in the FRCP where shame cases are weeded out.
· Why would a party file Summary Judgment?: Cut off litigation before trial and save money---trial is expensive.

1) Not avoid trail altogether, but narrow the field of issues that will go to trial. (Liability---damages at trial).

2) Strategic Uses of SJ:
a. To educate the judge: and set up your theory of the case.

b. To get a preview of your opponents legal theory and case. One more chance to take a look at the opponent and decide if you want to settle.

c. To promote settlement.
d. Harassment of opponent, wasting their time and money, dragging out litigation.
· 12(b)(6) Motion v. Summary Judgment motion:
· Tests the sufficiency of the legal claims v. sufficiency of the evidence.

· Used only by defendant v. may be used by either party.

· 12(b)(6) is seldom used, and rarely succeeds v. SJ that is frequently used and often raised with success.

· All or nothing, endgame v. Can be granted in part.
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