CIVIL PROCEDURE
I. Notice (Rule 4 Service of Process)

A. Types


B. Waiver

C. Consent
II. Personal Jurisdiction
A. Does this court have jurisdiction over this Defendant?
III. Federal Subject Matter Jurisdiction
A. Federal Question

B. Diversity

C. Supplemental

D. Challenges to SMJ
IV. Court/Venue
V. Court system
A. Removal

B. Forum non conveniens

C. Transfer (change of venue)

VI. Choice of Law
VII. Pleadings (Complaint, Answer, Reply)

A. Plaintiff’s complaint (Rule 8)

B. Heightened pleadings (Rule 9)

C. Defendant’s possible responses


1. Do nothing



2. File 12(b) motion



3. Answer (denials and affirmative defenses)
D. Replies (Rule 7)

E. Amendments (Rule 15)

F. Ethical limitations (Rule 11)


1. Type



2. Mechanics



3. Sanctions

VIII. Discovery (Rule 26)

A. What is discoverable? 

1. Relevance

2. Privilege

3. Work product exception

4. Protective orders

B. How is it discoverable?
1. Required initial disclosures (Rule 26)

2. Interrogatories (Rule 33)
3. Depositions (Rule 28, 30, 31, 32)
4. Examinations of Documents (Rule 34)
5. Examinations of People (Rule 35)
6. Admissions (Rule 36) 
C. How does it work in practice?
1. Responses

2. Abuses (over discovery and evasion)
3. Sanctions


a. Rule 26(g)


b. Rule 37

IX. Resolution without trial

A. Default Judgment (Defendant, Rule 55)

B. Dismissal (Plaintiff, Rule 41)

C. Negotiation & Settlement


D. Summary Judgment (Rule 56)


1. Proactive motion: Disproves elements of the claim


2. Reactive motion: Claims an absence of evidence
I. Notice: Rule 4 (Service of Process)
Notice must be reasonably calculated under the circumstances to reach the non-moving party. Mullane 
Process = summons to respond or appear in court Service = formal means by which process is delivered

Day 1 = Plaintiff files complaint, must serve Defendant in 120 days. Defendant has 20 days to file an answer.

A. Types of Service:
1) Personal Service: Always meets due process

2) Notice by Mail: meets due process when complies with Rule 4, otherwise must meet Mullane standard
3)
Notice by Publication: Strong presumption against it (Mullane - used newspaper when had addresses)
Tag jurisdiction = personal service becomes a substitute for personal jurisdiction

4(a) Plaintiff has 120 days to serve process on Defendant (includes a copy of the complaint and a summons)

4(b) Must be court-certified.
4(c) Summons must come with complaint.

Who can serve: (1) not a party; (2) 18 years old; (3) P can request Marshall.

Summons = Defendant has to appear and has to file an answer by deadline or will get default judgment

B. Waiver of Service: 4(d) Waiving service is not a waiver of jurisdiction or venue.

4(d)(2)(F):  P has 30 days to reply to waiver. (60 if abroad) 

If D waives, gets 60 days to respond to complaint; (90 days if abroad).
If D does not waive, D must pay cost for personal service, unless “good cause” can be shown.

4(e):
If no waiver:


1. D can be served pursuant to laws of the forum state.

2: By leaving a copy at house with a “person of suitable age and discretion” residing in home.

4 (f-i): Serving Foreign individuals, Infants & incompetents, Corporations (same as person), Governments. 

4 (m): if D is not served within 120 days of filing complaint, court shall dismiss without prejudice 

File proof of service with court.
C. Consent: Policy: Unequal bargaining power, Carnival Cruise Lines
1. via waiver – failure to challenge personal jurisdiction in pre-trial motion
2. via contract - choice of law, consent-to-jurisdiction, forum selection clauses, arbitration clause

Long arm statutes (authorize service to out of state Defendants, Gibbons – previous suit not enough)
100 Mile Bulge Rule:

· Federal Courts can reach a defendant within 100 miles of the courthouse, even if across state lines
II. Personal Jurisdiction 

Policy: 

Federalism (states have jurisdiction over persons and property) v. Full Faith and Credit clause (Article IV, § 1)

Pennoyer 

In personum – If Defendant is present in state must give direct notice

In rem - Get jurisdiction over property (attach it), Constructive notice acceptable

True  in rem  - case actually about the property

Quasi in rem – property used to reach out and establish jurisdiction over Defendant

A. Does this court have jurisdiction over this Defendant?

Focus on Defendant because Plaintiff filed suit (Plaintiff chose forum = consent)
Continuum

no contacts
minimum contacts

sig. contacts

continuous/systematic

Home
no PJ

specific PJ


(debatable)

general PJ

    
 general PJ

Inc, PPB, domicile
International Shoe (foreseeabliity and reciprocity)
Specific jurisdiction = must have minimum contacts, suit must be related to contacts (SJFP trumps)
(minimum contacts becomes purposeful availment = benefits and protections under the law)

General jurisdiction = can be sued for anything

Individual = domicile (where reside and intend to stay)

Corporation = where incorporated and PPB and sometimes where have substantial contacts = 
systematic and continuous activity, Coastal Video/LLBean (substantial justice and fair play trumps)
(length of relationship between the corp. and forum state, solicitation, volume of sales)

Stream of commerce = foreseeable effects

Substantial justice and Fair play = 

Balance the Plaintiff’s interest in forum, burden on Defendant, the state’s interest, efficiency
Policy: PJ and the Internet
Minimum contacts analysis favors populous states, For profit v. non-profit, Interactive v. passive sites
Challenging PJ
Collateral attack: don't show up and then attack the judgment when they try to enforce it

or

Rule 12(b)(2): ‘special appearance’ challenging personal jurisdiction.

Must challenge PJ in the first response given to the plaintiff. It can be with other defenses and objections.  

12(h)1: waiver = a defense is waived if it's not included in 1st volley back to plaintiff or in the amendment. 

Policy: 12(b) defense must be raised early for efficiency reasons and to promote fairness to both parties  

Cases

Hanson – unilateral acitivit of Plaintiff not enough to establish PJ over D

McGee – insurance company soliciting business in state is enough
Harris v. Balk – extreme of quasi in rem jurisdiction (not just real estate and suit not related to property)
Schaffer - PJ via quasi in rem replaced by minimum contracts analysis. PJ via true in rem still valid.   
(ownership of property in the forum state still relevant, can be basis for minimum contacts)

Worldwide VW – stream of commerce insufficient

Asahi – Fair play and substantial justice trump other considerations

Burger King – could have reasonably anticipated being called into Florida court

Pavlovich – knowledge of effects insufficient without purposeful availment

Burnham –Tag jurisdiction
(consent to jurisdiction by being in state, can be sued for anything if personally served while there)
PJ Analysis
1. Look at contacts of Plaintiff and Defendant 
2. Examine the facts giving rise to the claim (specific or general jurisdiction depending on degree of contacts)
3. Was the defendant adequately served? (If Defendant challenges service, do Rule 4 analysis)
4. Did the defendant consent to PJ?

III. Subject Matter Jurisdiction = Does the Court have jurisdiction over this claim?
Federal Courts are courts of limited jurisdiction.

(Burden on Plaintiff & must be made in original complaint) Rule 8(a)(1)
· SMJ can be challenged at any time.
· No party can waive SMJ.

· The court can Sua Sponte decide SMJ.

A. Federal Question Jurisdiction: § 1331
The claim “must arise under the Constitution, laws, or treaties of the United States.”

Looks to the plaintiff’s complaint. Federal question must be “substantial”

Well Pleaded Complaint Rule:  (Mottley - anticipated constitution based defense)
1. Look at P’s pleading. Anticipation of D’s affirmative defense based on Federal law is insufficient.
2. It must contain a claim arising under federal law and it must be an essential element of the claim.

Policy: Federal v. State courts

(life time tenure/appointed judges, wider jury pool, familiarity with rules and individuals)

B. Diversity Jurisdiction: § 1332 (Burden on Plaintiff & must be made in original complaint)
Must have complete diversity of citizenship      and       the amount in controversy must exceed $75,000
(can aggregate multiple claims)
Citizenship (at commencement of suit)
Individuals: Domicile (If cannot be determined, revert to last known)

Corporations: (must be diverse from Plaintiff in Inc and PPB)
 1. Where  incorporated (Inc)
and  2.  Principle Place of Business. (PPB)

a. muscle = employees, factories, where it does its largest amount of business.

b. nerve = corporate headquarters, administrative and management location.
Unincorporated associations: (Labor unions and partnerships)

Examine the citizenship of all members (difficult to sue in federal court)
Legal permanent residents: 1988 Amendment to § 1332 = “an alien admitted to the U.S. for permanent residence shall be deemed to be a citizen of the state in which such an alien is domiciled.”
Policy: Circuit split on LPR
3rd Circuit = plain reading of text (Singh, LPR can sue LPR from different state or a foreign national) 

DC = meant to limit federal claims (Saddeh, LPR and citizen of same state = no diversity, cannot do the above)
Challenging Federal SMJ
No diversity = file 12(b)(1) (P can re-file in state court)
No available relief = file 12(b)(6): no available relief (SJ = P cannot re-file claim in any state court)

C. Supplemental Jurisdiction: §1367
Discretionary federal jurisdiction over a claim with a federal question and state claim
§1367(a):  If the claims are so related that “they form part of the same case and controversy”, the Federal Court shall have supplemental jurisdiction over any pendant claims. 
(“common nucleus of operative facts, would be expected to try in one judicial proceeding)
Will not extend jurisdiction if:

§ 1367(b): Looking to join parties in diversity claims and it destroys complete diversity

or
§ 1367(c): In federal question claims, 
1. Claim raises a novel or complex issue of state law
2. The state claim dominates
3. The federal court has dismissed al claims over which it has original jurisdiction

4. Exceptional circumstances exist
1367(d): Statute of limitations is tolled while supplemental claim is pending.  
Plaintiff can re-file in state court up to 30 days after claim dismissed. 

Two-part test

1. Would Plaintiff be expected to try these claims in one proceeding? (common nucleus inquiry)
2. Does this case need to be heard in federal court because of judicial economy, convenience & fairness?

Challenge which court can hear the case!

IV. Venue: §1391
Which District Court can hear the case within the jurisdiction?

Comes after personal jurisdiction & subject matter jurisdiction are established

1391(a):  For Diversity Cases

1. If all Ds live in same state, then suit must be brought only in a judicial district where any D resides or
2. Judicial district where “substantial part of event or omission occurred” or
3. Where any D is subject to PJ at commencement of suit, if no other venue is applicable (last resort).

1391(b): For Federal Question
1. If all D’s live in same state, then suit must be brought only in a judicial district where any D resides or
2. Judicial district where “substantial part of event or omission occurred” or
3. Where D is “found,” if no other venue is applicable (last resort).

1391(c): For Corporations (and unincorporated associations)

Corporation “deemed to reside” in any judicial district, in which it is subject to PJ at the commencement of suit.

Multiple districts in state: Reside in any district where PJ, as if that district were itself a separate state. 

If that is not possible, than Corp. resides in whatever district Corp. has the “most significant contacts.”

1391(d): An Alien may be sued in any district. (overrides any special venue statute – Dee-K Enterprises)
Get the case moved to another court system!
V. Which court system?
Cannot contract for forum
Removal (intersystem move, based on subject matter jurisdiction)

Forum non conveniens (intersystem move, common law, only D can use, dismissal)

Transfer (intrasystem move, statutory mechanism, P or D can use, no need to re-file)

A. Removal: § 1441 (Removing a case from state court to federal court)
1441(a): Only Defendants can remove cases. (D has one year to remove)
1441(b): The Federal court must have original subject matter jurisdiction.

· Federal Question SMJ: Any defendant can request removal

· Diversity SMJ: Only out-of-state Ds can request removal. (Home state advantage is presumed)

(Catepillar – efficiency trumped the FRCP)
B. Transfer: § 1404 
Courts give deference to P’s choice of forum (unless P is foreigner)

1404(A): transfer can be for the “convenience of parties and witnesses, in the interest of justice”

· May only transfer to a forum where the action “might have originally been brought”

C. Forum Non Conveniens (Piper – start over in Scotland, Gonzales – no damages for death of child, Mexico)
Defendant must show

1. adequate alternative forum is available and 2. considerations of convenience override Plaintiff’s choice

Balancing test
1. Private Factors: convenience to parties, convenience to witnesses and access to evidence
2. Public Factors: congestion in courts, appropriateness of jury, the local interest in the case
	Forum Non Conveniens
	Transfer

	Result = dismissal from court system
	Result = transfer to another court within same system

	Inter-system
	Intra-system

	Common Law
	Statutory rule (§ 1404)

	Sending court must have PJ, V


	Sending court may/may not have PJ, V 

	Only D can use FNC
	D or P can transfer

	Choice of Law: “destination law” applies (law of ct receiving case will apply)
	Choice of law: “origin law” applies 

(law of sending court will apply)


VI. Choice of Law What law will the federal court follow? (after PJ, SMJ and venue are determined)
(line between procedure and substantive law is hazy, but federal law controls procedure)
Can contract for choice of law
First, think about the Hanna questions, and then turn to the Byrd test.

(Trying to prevent the accident of diversity jurisdiction from determining the outcome of the case)

Hanna Test
1. Is the procedure in covered by the FRCP? 

If yes, FRCP trumps state law

2. Is the law a federal practice or norm (federal common law)? 

If yes, then ask. . . 
1. Does federal practice encourage forum shopping? 
If yes, then apply state law/rule.

2. Would applying the federal practice promote the unequal administration of laws?  
If yes, apply the state law/rule. (If would create an excessive burden on one of the parties) 
If the answer to both questions is NO, then fed practice applies.

Modified Outcome Determinative Test: weigh the interest of the state against the interest of the feds
1. What are the justifications for the state and federal rules? (constitutional issues given great weight)
2. Is the state rule a state idiosyncrasy? (subjective standard)

BYRD: took the outcome determinative test and added a balancing component
VII. Pleadings
Complaint, Answer and Reply
Rule 1: 

The FRCP “shall be construed to administer the just, speedy, and inexpensive determination for every action.”

Modern Notice Pleading includes. . .
1. Rule 8: a preliminary sketch (basis for jurisdiction, basis for relief, demand for judgment – venue)
2. Rule 12(b) Decides some matters early: Notice, SMJ, Venue (save time, prevents burdening courts)

         Affirmative defenses allow P to re-file (except 12(b)(6) = a final judgment) 

Goals:
1. Predictability 2. Efficiency 3. Fairness 4. Notice 5. Create a record for later litigation
A. The Plaintiff’s Complaint (Rule 8)
8(a)(2): “a short and plain statement of the claim showing that the pleader is entitled to relief.”
1.  must include a statement of jurisdiction (venue)
2. a statement of claim (identify law and facts sufficient to show entitled to relief)

3. demand for relief
Rule 8(e)(2) A plaintiff can assert multiple or even contradictory theories
         (can argue in the alternative because pleadings occur so early)
B. Heightened pleadings (Rule 9) 
At odds with liberal notice pleading, weeds out cases at pleading stage, must still be short and concise
Fraud Claims:

Rule 9(b): Claims alleging fraud or mistake must be plead with “particularity.”

Must include: Identity of parties, Time, date and location of interactions, Indications of Defendant’s mens rea
(Stradford – insurance company did not specify what claims of dentist were fraudulent or how suspected)
Policy: easy claim to make and hard to defend, carries heavy punitive damages and can damage reputations

C. Defendant’s possible responses
1. Do nothing = Default judgment entered against Defendant
 See Rule 55. Can be set aside by Rule 60(b)
2. File a pre-answer motion (Rule 12b)
12(b) Motions = 1. No SMJ, 2. No PJ, 3. Improper venue 4. Insufficiency of process, 5. Insufficiency of service of process 6. Failure to state a claim upon which relief can be granted (ends litigation)
If don’t raise 12(b)(2-5), they are waived (use ‘em or lose ‘em)

If 12b motion is granted, Plaintiff can amend their complaint to correct error
Unless 12(b)(6) = Assuming that all facts alleged by P in complaint are true, if no legal remedy = 
dismissed with prejudice (merits of case)
Only 1 pre-answer motion can be filled under 12(b) - Rule 12(g)
If D’s 12(b) motion is denied, then D has 10 days to answer complaint - 12(a)(4)(A)
3. Answer (Respond to facts = denials and affirmative defenses)
Rule 12(a)(1)(a): D shall serve an answer within 20 days of being served.

12(1)(b): If D waived service of process under Rule 4(d), D has 60 days to answer from date sent the waiver.  
    If D outside U.S. & waived service, D has 90 days to respond

8(b): Answer must also be short and concise.

Denials = Defendant must admit or deny every averment in complain (except damages)

8 (c): Affirmative defenses = (“Yes, but. . .”) statute of limitations, illegality, fraud, contributory negligence, accord/satisfaction, arbitration/award, assumption of risk, discharge in bankruptcy, duress

8(d): Averments that are not denied are deemed to be admitted (must be specific in denials)
Other defenses = 12(b) motions (D has 10 days after lose motion to file answer)

Waiver of Defenses: 

Rule 12(h)(1): If D’s motion or answer does not include a challenge of. . . .

1. PJ    2. Venue    3. Insufficient process    4. Insufficient service of process, then these defenses are waived
Rule 12(h)(3): SMJ and 12(b)(6) can be raised later. 

Defendant has the burden of pleading an affirmative defense. Rule 8(c)
Burden of proof:

1. Burden of pleading (the allegations)

2. Burden of production (evidence to be produced)

3. Burden of persuasion (convincing the judge or jury at trial)
(Zielinski – work had been contracted out, denial must be specific-  Laymen, if relying on affirmative defense)
D. Replies (Rule 7)
 Required: From Plaintiff when D raises a counter-claim in answer    or
If court ordered : A court may order a reply if necessary. Rule 7(a)
E. Amendments (Rule 15)
Policy: Promote a liberal amendment process, but want to protect parties from continuous amendments
Timing:
File 
(1) 
Answer
 (2)
12(b)(6)
(3)
Rule 56
(4)
1. can amend once before receive answer as a matter of course
(Defendant can make a 12(b)(6) at this time, must raise affirmative defenses)
2. once answer filed, must get permission from the court

3. move to amend complaint in response to 12(b)(6), 
Judge must decide whether justice requires amendment or dismissal

4. same, but in response to summary judgment (issue of prejudice emerges)

Test under Rule 15:

1. Does it Relate Back to the date of the original pleading? (notice)
a. Amended claim or defense “arose out of the conduct, transaction, or occurrence set forth… in the original pleading.” Rule 15(c)(2)
b. Amendment changes the name of the party (Was there nonetheless notice? Misnomer or interest)
2. Does it Prejudice the non-moving party? (when party is attempting to amend close to trial)

 “when justice so requires” means. . .
a. Amender has good reason for not getting the pleading right the first time

b. Allowing the amendment won’t hurt the other side too much (prejudice)
Moore - P sued Dr for “informed consent” claim for failing to tell about pre-surgery alternative therapies, wanted to amend complaint to include a “medical malpractice” claim from the resulting surgery. Court held two separate incidents, involving different facts (pre v. post op)

Bonerb- sued for negligent maintenance of premises, wanted to amend complaint to include claim of counseling malpractice. Court held D had notice of facts and new claim was part of common nucleus of facts.
F. Ethical limitations to broad pleading rules (Rule 11)
11(a):  Triggered by written documents that are signed by an attorney & submitted to the court
Only applies to written and signed pleadings, not other kinds of unethical behavior. (Mattell)
1. Types of Improper Representations
11(b): By signing, lawyer certifies “that to the best of the person’s knowledge, information, and belief formed after reasonable inquiry.”


11(b)(1): Not presented for any improper purpose
1. Harassment 2. Delay 3. Cause undue expenses
11(b)(2): Legitimate legal claims
1. Warranted by existing law 
or
2. Non-frivolous argument for extension of law (only attorney sanctioned)
11(b)(3): Allegations supported on facts (Plaintiff must investigate, allows anticipatory pleadings)
1. Have evidentiary support 

or

2. Likely to have support after reasonable opportunity to investigate or discovery 
11(b)(4): Denials based on facts (Defendant must investigate)

1. Based on evidence 
or

2. Reasonably based on lack of information or belief
2. Mechanics of Rule 11
11(c)(1): Safe Harbor Provision

1. Moving party notifies by serving the Rule 11 motion on opponent (not filing with the court)
2. Non-movant has 21 days to correct problem.

3. After 21 days, if the problem is not fixed, the motion goes to court. 

(Motion made separate from other motions, Party that loses motion may have to pay attorney’s fees)
11(c)(1)(b): Court can raise a Rule 11 Sua Sponte. Court must make explicit findings (Mattell).
3. Sanctions
11(c):
1. Discretionary
2. May be awarded against a. the attorney (most common) b. law firm c. the party
3. Types of Sanctions: 11(c)(2)
The goal is deterrence: of the specific attorney or other attorneys similarly situated.

a. Fines to paid to court (most common)

b. Attorney’s Fees
c. Non-monetary (court can be creative = reprimand, apology, training, striking, disciplinary board)
VIII. Discovery (Rule 26)
Purposes of Discovery:

1. Prepare evidence for trial

2. Avoid a surprise at trial

3. Streamline mechanism (refine causes of actions and defenses = can move for SJ after discovery)

4. Harassment (repeat player v. individual plaintiff)

A. What is discoverable? 

Rule 26(b)(1) = Any matter that is relevant to a claim or defense of any party, so long as it is not privileged
Rule 26(b)(2): Limitations of Discovery

1. Cannot be unreasonably duplicative, cumulative or attainable from other sources
2. The party seeking has already had ample opportunity to get info. during discovery process

3. Proportionality between what is being sought (expense and inconvenience) and the overall value of the case (either money or importance of case).

1. Relevant = Information that tends to prove or disprove something the law says matters 
(relevance is contextual in light of the claim)
It doesn’t be admissible at trial, but must be “reasonably calculated” to lead to admissible evidence.
(A chain = if something at the end of the chain is admissible, a party can get all the links in the chain)

2. Privilege (construed narrowly)
· The arty asserting privilege has burden of proving it. Non-moving party has burden of challenging it.
· Privilege trumps relevancy

· Privilege does not have exceptions (unlike work-product)

(Davis v. Precoat Metals, employment discrimination, Steffan v. Cheney, discharged for saying he was gay)
Types of Privilege: As a society, we want to protect some relationships and keep them candid.  Excluding privileged material promotes values beyond “finding the truth”.

- Attorney/client

- Doctor/patient
- Religious official/parishioner

- Husband/Wife
3. Work product exception
Rule 26(b)(3): (codified Hickman)

Two Kinds of Work Product:

1. Can never get Attorney’s mental impressions, legal theories, conclusions, etc 

(interview notes, strategy notes, internal office memos about the strength of case)

2. Can get trial preparation materials if opposing party can show:

a. has a substantial need for documents and

b. cannot without undue hardship obtain the “equivalent” of materials by other means 
(witness died or evidence disappeared or altered)

HICKMAN (Statements by accident survivors did not have to be turned over)

Policy: Balance between sharing information and the adversarial system
4. Protective orders
Rule 26(c) (privacy interest that is short of privilege)

Protects a party or person from “annoyance, embarrassment, oppression, or undue burden or expense”

Mechanics:  

1. The party seeking an order must first seek a compromise.  

2. Moving party must show good cause for information when it files a motion.  

3. Standard is what “justice requires”

Court’s can:

a. Grant in full

b. Deny in full

c. Limit the scope of or the time/place/manner of discovery
B. How is it discoverable?
1. Required initial disclosures (Rule 26)
Rule 26(a)(1):

1. Names and contact info of witnesses
2. List or descriptions of all documents and other tangible things that support claims or defenses
3. Damages info. (Plaintiff)

4. Insurance agreements bearing on litigation (Defendant) 

26(a)(1)(E): list of 8 categories exempt from initial disclosures
Mechanics: 
26(f) initial discovery conference to develop a discovery plan
Parties have 14 days after the conference or 30 days if a party was joined or served after the conference.
2. Interrogatories (Rule 33): (poor man’s deposition)
1. Written questions to opposing party only
2. Limited to 25 questions, unless court allows additional questions
Answers:  1. in writing 2. questions answered separately

(Party signs answer. Must be answered within 30 days of receipt)

Objections: 

1. If object, must state reason for objection

2. must answer the non-objectionable parts

3. Attorney signs objection (certifying true to the best of their knowledge Rule 26(g)(1)
3. Depositions (Rule 28, 30, 31, 32): (expensive, must have court reporter)
1. Parties and witnesses (under oath) can be interviewed - can subpoena witness if uncooperative, witness’ statement belong to witness & can get copy 26(b)(3)
2. Each party can depose 10 people unless court allows for more or parties agree.
3. Can be by telephone
4. A single deposition may last 7 hours in one day (must show cause to court for an extension)
Objections = Rule 30(d): 
1. must be in non-argumentative manner

2. must still answer unless privileged or to enforcing a limitation directed by court
4. Examinations of Documents (Rule 34): (High potential for abuse = under discovery and over discovery)
1. Documents broadly defined
2. Unlimited document requests
3. Can be made to both parties and non-parties (must be subpoena non-parties)
4. Request must be made with “reasonable particularity.” (Rule 30)
Mechanics:

Party must respond to document request within 30 days.

Documents must be produced (1) as kept in usual course of business or (2) organized and labeled to correspond with the categories in the request
5. Examinations of Persons (Rule 35):
1. Must get a court order showing “good cause.”

2. Person can get copy.

3. By getting a copy or deposing examiner, Person waives privilege to all relevant medical files.

6. Admissions (Rule 36): Conclusive and binding at trial
· Ask opponent to admit a particular fact that has bearing on the case.

· Allows parties to take certain facts out of controversy.

Mechanics: 
1. Responding party must either admit or deny with specificity. 

2. If don’t admit or deny, they must give “detailed reasons” why admission or denial is impossible = Rule 36(a)
(Must have made a reasonable inquiry to find answer)
3. If party fails to deny within 30 days, the question is deemed admitted. 

(Rule 37 sanctions apply to admissions)

C. How does it work in practice?
1. Responses

Bad ways to fight Discovery:

1. Ignore Request (bad idea)

Other party will seek an order to compel discovery & if you ignore, you will receive Rule 37 sanctions
2. Respond without telling the whole truth or with deliberately misleading information (bad idea)

Responses include your signature, certifying that response complete & accurate ( other party can seek Rule 26(g) sanctions against you
Better ways:

1. Object, arguing information is not relevant 

Under 26(b)(1): not an easy argument to make, but a legitimate debate.
2. Object under 26(b)(2) limitations:

· Request is unreasonably duplicative, cumulative or attainable from other sources
· Party had ample opportunity to get information themselves
· Expense and inconvenience of production of material outweighs overall value relative to case

3. Objecting, arguing that the information is privileged under Rule 26(b)(1)
(If Court agrees, the information is excluded in full)
4. Argue that the work product exception applies

(Subject to rebuttal by opposing party, they can claim substantial need & undue hardship)
5. File a motion asking for protective order under Rule 26(c)
a. ask court to exclude request from party. The grounds are on privacy (medical records)

b. Court can grant partial protective order
2. Abuses
Two types of abuses
1. Over discovery: Party seeking discovery is asking for too much.

a. Too broad, redundant, disproportionate given the scope of the claim

b. May be done for the purpose of harassing, extending cost, causing delay.

2. Evasion: Not responding fully or willful evasions. (witness statements belong to them, can get copy)
Responses to discovery abuse
1. Objection (See above) 

a. Party seeking information will counter

b. Parties will exchange motions and the trial court will render judgment.
3. Over discovery/evasion conducted in bad faith ( Seek sanctions under Rule 26(g)
4. When party fails to comply with order to compel
c. Under Rule 37: party needs to make a “good faith” effort to confer and work out problem.

d. Only after conferring, can party seek order to compel

e. Only after the party ignores the order to compel, can a party seek sanctions under Rule 37
Policy: Tension between cooperation & the combativeness and secrecy of the adversarial system
Two Judicial responses to discovery abuses (see below)
Preventive (Judicial oversight & frequent intervention) v. Deterrence (threat of punishment & use 26(g) & 37)
3. Sanctions
a. Rule 26(g): mandatory, but type discretionary
(Applies to all requests for and responses to discovery and to both over discovery & evasion)
Mechanics:
Triggered by signature certification (parallels Rule 11 sanctions)

Every request, response or objection must be signed by attorney that
· To the best of the signers reasonable belief formed after “reasonable inquiry” the document is 

1. consistent with the rules & law 

2. not for an improper purpose & 

3. not unduly burdensome
· If unsigned: the request is stricken unless signed immediately after being informed.

Initiated:

· Sanctions initiated: By party or sua sponte by the court

· Sanctions immediately follow violation (does not require motion to compel)

Types of Rule 26(g) sanctions: open ended

Sanction must be appropriate and may include attorney’s fees.

b. Rule 37: discretionary 

37(a)(3): An incomplete disclosure, answer, or response is deemed to be a failure to respond. 
Initiated: only by parties, applies only to evasion
Mechanics: 

1. Party makes request.

2. Opposing party fails to respond to request.

3. The moving party must confer or attempt to confer without judicial intervention. 

4. If evasion continues, files a motion in court seeking an order to compel. Under Rule 37(a)
5. Court can grant motion, deny motion & issue protective order or grant in part & deny in part.

      6. If Party continues to stonewall after Court’s order to compel, then sanctions will be issued.

Types of Sanctions:

Sanctions are mandatory, unless court finds adequate justification for lack of compliance.

37(b)(2):

1) Attorney’s fees and other expenses if granted
If motion to compel is denied: the moving party may have to pay attorney’s fees unless motion was justified.

2) Strike out pleadings = Force the party to admit various claims or waive defenses.

3) Hold the attorney in contempt

4) Prevent the information that is being refused from being used by party. 

a. Can be prevented introducing evidence at trial. 37(c)(1)
b. Can be prevented from using a witness at trial.

5) Default judgment against the sanctioned party
Prevention v. Deterrence (cases decided in the same District & year)

Thompson v. HUD: Racial discrimination case, Judge ordered parties to confer and do a “particularized analysis

of the burden/benefit factors of Rule 26(b)(2)” and narrow requests to this good faith analysis. 

Poole v. Textron: Golf cart products liability case, evasion, court awarded sanctions under both 37(a) & 26(g)
IX. Resolution without trial
Policy: trial is a failure (disruptive, expensive, inefficient) v. trial necessary (precedent, public record)

A. Default Judgment: Rule 55. (Happens to Defendant, must answer)

· Triggered by an elapse of time, D didn’t answer when they should have
· D cannot be (1) incompetent or (2) an infant (unless represented by guardians or equivalent)

· Reluctant to enter default judgments, willing to set aside such judgments
Mechanics: Don’t file for DJ immediately
Triggered when: 

1. If D personally served, D has 20 days. Rule 4
2. If D waived service, D has 60 days.  Rule 4.

55(a): P files affidavit that service was made & no response, requests that clerk enter judgment

(no court appearance)
55(b): 

1. If damages are certain and definite, then clerk can enter DJ
2. In all other cases:  file with court and make a case for damages in front of judge (Might require jury trial)
Once a DJ is entered, the burden shifts to D to set aside judgment
55(c):  Setting aside default judgment.
1. For “Good Cause
 or
Rule 60 (b): Judgments set aside for:

 



(a) Clerical Errors
or
(b) when there was:

1) Mistake /excusable negligence

2) Newly discovered evidence

3) Fraud (misrepresentation of adverse party)

4) Judgment is void (against public policy)

5) Judgment is satisfied (settlement)

6) Extraordinary Circumstances
Under Rule 60 (b):
(1) Judgments against D will always be set aside when P’s lawyer made a mistake 

(2) When D’s lawyer made a mistake it is more difficult. 

(Should D pay for lawyer’s mistake and file for malpractice?)
Peralta: Default judgment against D because could have done things to avoid forced sale of property. 

Under TX law DJ was unconstitutional becuase no notice. 
( 60(b) motion to set aside judgment liberally granted (even when D had no defense)
B. Dismissal: Rule 41 (Happens to Plaintiff, must follow through)

1. Involuntary: 41(b) When is procrastination abandonment?
Mechanics:

Raised by the Defendant or Sua sponte 
1. If court dismisses: it is without prejudice. 41(a)(2).

2. If D gets case dismissed: it is an adjudication on the merits. 41(b).

2. Voluntary: 41(a) (Cannot be late in process because of fear of adverse ruling)
P can file: 

1. before receiving answer from D 41(a)(1)(i)
or
2. if all parties agree 41(a)(1)(ii)
or
3. with court’s approval 41(a)(2)

Voluntary dismissal is without prejudice, unless
1. Otherwise stipulated. 41(a)(1)(ii) 
 or


2. P has previously dismissed case in any state or federal court. 41(a)(1)
C. Negotiation & Settlement

Two types:

1) Negotiation between 2 Parties (privacy and disclosure constraints)
2) 3rd party involvement = mediators or arbitrators (creates private adjudication for those who can afford it)
A settlement agreement is a contract between P and D.

1. When violated, Party must sue for breach of contract.

2. To challenge settlement agreement, challenge it like any other contract
Even when settle, may have trial to determine damages. 

Timing: Pre-filing agreement, Pre-answer stage, During discovery, After discovery, On the cusp of trial
D. Summary Judgment: Rule 56 = No genuine issue of material fact
Mechanics: 

1. Usually filed at the end of discovery, but D can move for SJ at any time 56(b)

2. P can move 20 days after pleadings have been filed or after D has moved for SJ or eve of trial 56(a)

3. SJ can be filed on the issue of liability only, even if damages remain contested 56(c)

Court can: (looking in light most favorable to non-moving party)
1. Grant motion
2. Grant in part and deny in part
3. To delay making decision  ( 56(F): continuance for more discovery

4. Deny SJ motion
Judge decides using: pleadings, depositions, answers to interrogatories, admissions on file, affidavits

Affidavits: 56(e): Written documents where signatory signs swearing that all enclosed is true (threat of perjury)
· Moving Party: SJ motion can be filled with or without supporting affidavits.
· Non moving Party: Can respond with affidavits.
Affidavits must be:

1. Based on personal knowledge (not hearsay)
2. Must set forth admissible facts (conclusory statements = not admissible)

3. Made by persons competent to testify to facts at trial
If made in bad faith, court can award attorneys fees or find offending attorney or party in contempt
GIMF: Genuine Issue of Material Fact

56(e): Non moving party “may not rest upon mere allegations or denials of the adverse parties pleading, but their response must set forth specific facts showing genuine issue of material fact.”
GIMF & Burden of Proof:

· Usually the moving party for SJ is the D (who does not have the burden of proof at trial)

Adickes: Civil rights case. The moving party has the burden of proof regardless of who has the burden of proof at trial.  The moving party must show the absence of genuine issue of material fact.

Celotex: Majority: “Rule 56 imposes no requirement that the moving party support its motion with affidavits or other similar materials negating the opponents claim.” 

Bias: BB player, life insurance & drug use. “The moving party always bears the initial responsibility of informing the district court of the basis for its motion and identifying those portions of the record which it believes demonstrate the absence of genuine issue of material fact.” and “the nonmoving party must do more than simply show that there is some metaphysical doubt as to the material facts.”
Two types of SJ motions:

1. Proactive: Disprove elements of the claim (P has initial burden, D must show failure)
(Moving party must negate essential element of non-movant’s claim – Bias)

2. Reactive: Claims an absence of evidence, Must show an absence of evidence in the record
(Moving party that opponent has not produced sufficient evidence to support claim - Celotex)

Plaintiff’s response to SJ motion brought by Defendant:

1. Argue that D’s evidence did not adequately demonstrate the absence of GIMF (Risky!)
2. Presents evidence that counters D’s evidence demonstrating GIMF (Better!)
Policy: Judges & Juries: SJ can be used to prevent cases from reaching juries, shows a distrust of the juries 

Why would a party file Summary Judgment?
1. Save money

2. Narrow issues that will go to trial
3.  To educate the judge and set up your theory of the case.
4. To get a preview of your opponents legal theory and case. 
5. To promote settlement.

6. Harassment of opponent, wasting their time and money, dragging out litigation.
12(b)(6) motion to dismiss (pre-answer motion) v. Summary Judgment motion (after discovery)
  Tests the sufficiency of the legal claims v. Tests sufficiency of the evidence
   Used only by Defendant v. May be used by either party
                  
      12(b)(6) seldom used/rarely succeeds v. SJ frequently used/often successful
        All or nothing v. Can be granted in part
Exam Strategy
What is the call of the questions? 

Issue, Rule, Analysis
 

Argue both sides!

Plaintiff files complaint

1. (Notice)
How was the defendant served? 

Did Defendant waive service of process? 

Where was defendant served? Tag jurisdiction

2. Where is the suit filed? State or Federal court
State court (PJ)
If in state court, can this state adjudicate over this defendant?

If in state court, can the defendant have it moved to federal court? Or transferred to another court?

If moved, what law should be applied?
Federal court (SMJ)
If in federal court, why? 
Is there a federal question?

Is there complete diversity? What is the amount in controversy?
Should the court extend supplemental jurisdiction?
 3. (Pre-answer motions)
How did the Defendant respond?

No response v. 12(b) motions (use ‘em or lose ‘em)
If D challenges PJ, ask

What are the facts upon which the claim is based? 

Is the claim related to contacts within the state (specific) or another matter (general)? Argue both!
4. Is Defendant challenging venue?
5. Is there a defect with the pleadings?

6. Is there a disagreement about discovery?
7. Is Defendant moving for summary judgment?



























Attorney/Client Privilege:


A communication


From a client to a lawyer


Not in the presence of others


For the purpose of seeking legal advice.





To assert privilege, must establish all elements.


To defeat privilege, party must disprove only 1 element.


Privileged can be waived (express or implied =


by sharing content of communication with another)


Upjohn: Attorney/client privilege extends to 


communications between counsel and 


all corporate employees, not just managers.
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