Civil Pro Attack Outline
1. Notice
1. Personal Service: Always meets due process
2. Notice by Mail: meets due process when complies with Rule 4, otherwise must meet Mullane. 
3. Notice by Publication: Strong presumption against it; see Mulane.

· P must serve on all D’s within 120 days
· D has 20/60 days to answer or make pre-answer motion
2. PJ
A. General

· Citizenship

· Individual =domicile
· Corporation – Inc & Primary Place of Business
· Systematic and continuous contacts
· Individual: regularly in state for business, visit vacation home regularly
· Corporation:  Products designed for state, % of sales, parts business located state
· Tag jurisdiction = D served while physically present in state
· Must be there voluntarily (no duress or fraud)
· Consent (through contract)
B. Specific
· Minimum contacts or personal availment (Receiving benefits and privileges of law of state)
· Cause of action arises from MC

· Substantial Justice and Fair Play (Asahi says more important than MC)

· Burden on D

· P’s interest in being in forum

· State’s interest in hearing the case

· Efficiency (location of evidence and witnesses)  

3. SMJ
Federal courts are courts of limited jurisdiction

A. Federal Question §1331
· The claim “must arise under the Constitution, laws, or treaties of the United States.”  
· Well pleaded complaint rule
B. Diversity §1332
· Amount in controversy more than $75.000
· Complete diversity (no P from same state as any D)

· Citizenship for individual (domicile)

· Citizenship for Corporation (state of incorporation & Primary Place of Business, muscle or nerve)

· Legal Resident Alien 1331(a) (circuit split = plain meaning or to limit diversity cases)
Concurrent v. Exclusive Jurisdiction

· Concurrent -  Federal Question and Diversity jurisdiction are Concurrent 

· Exclusive – Admiralty 28 U.S.C. §1333, Bankruptcy §1334, and Antitrust §1337
C. Supplemental Jurisdiction §1367

· Core Claim Federal question – gives Fed J over related state claims (forms part of same controversy)

· Core Claim Diversity ???

· Discretionary – won’t take if novel or complex state issue
4. Federal Venue §1391
5. Court system 
A. Removal §1441

· Only D’s can remove
· D can’t remove if citizen of state in which original action was brought
· If federal question (any D can request)
· If diversity (only if no D is a citizen of state of original action)
B. Forum Non Conveniens 

1. Inter-system

2. Common Law Doctrine

3. Only D can use this Doctrine

4. Dismissed and P can re-file in another system
C. Transfer §1404

1. Intra-system (between federal systems)
2. Statutory

3. Can be use by either P or D  
(P might want to use this if the case had gotten moved to the current court by D)
4. 
The case is moved to another place and continues, P does not need to re-file
6. Choice of Law (Erie) §1652
· Diversity cases only

· Substantive law = follow state law (no federal common law)

· Procedural = follow FRCP

· Interest Balancing – state v. federal
Constitutional concerns (Individual rights, equality, liberty trump efficiency)

· Modified Outcome determination test
(If applying Fed law would change outcome apply state law – seek to prevent forum shopping)
7. Pleadings
A. Complaint 
· Rule 8 = short plain statement (jurisdiction, grounds for claim, demand relief – plead in alterntive)

· Rule 9 = alleging fraud (plead with particularity regarding fraud and comply with rule 8)

B. Responses to complaint

· Ignore = results in default judgment (rule 55), try collateral attack when they come to collect

· Pre-answer motion = Rule 12(b) 

1. lack of SMJ – can’t be waived, raised at any time

2. Lack of PJ – waived if not in 1st volley back or amendment as a matter of course 
(20 days after service of answer)

6.  Failure to state a claim on which relief can be granted

· Assume all facts in complaint are true and still no relief

· Can be raised any time (not waived if not in 1st volley back)
· Final judgment = dismissed w/ prejudice 

C. Answer
· Rule 8

· Admit or deny all averments (those not denied are deemed admitted)
· Within 20 or 60 days (60 for waiver of personal service)
D. Amendments

· Amend once as matter of right (complaint, if before answer, answer if  within 20/60 days)
· Relates back after statute of limitations has run
· If arose out of conduct, transaction, or occurrence of original pleading
· Not ok if underlying facts are materially different
· New party (only if mistaken ID and only if new party should have known)
8. Discovery Rule 26  
Parties may obtain any matter that is relevant, not privileged and likely to lead to admissible evidence
· 3 stages 

· Required disclosure

· Further discovery without special showing (limited by relevance)

· Broader discovery if party demonstrates good cause

· Required disclosures = automatic and required with 14 days of conference

· 26(b)3 = Work product exception
· No mental impressions or legal theories of other attorney Substantial need

· Overcome if can show substantial need & undue hardship

· 26(c) =  Protective order
· Seek compromise first

· Must show good cause

· Types

· Depositions (rule 30 = parties and witnesses, 10 people, can’t refuse to answer w/o objection)
· Interrogatories (rule 33 = limit 25, only parties, not witnesses)
· Examination of Documents (Rule 34 = parties & non-parties, Docs broadly defined, unlimited)
· Examination of persons (Rule 35) – issue must be in controversy and good cause

· Admissions (Rule 36 = limited to matters within scope of 26(b)(1), unlimited)
· Responses to Discovery requests

· Ignore 
· Claim information not relevant
· File motion objecting because of privilege
· Argue work product exception
· File motion for protective order
· Sanctions

· 26(g) = tied to signature, certifies requests are reasonable and disclosures true and complete, applies to over discovery & evasion, mandatory, attorney or party

· Rule 37 order to compel disclosure, must 1) attempt to compromise, 2) file motion,  3) if court grants motion and still no compliance 4) now can sanction
9. Resolution before Trial
Default Judgment – Rule 55
· D didn’t answer when they should have 20/60 days

· Relief for D can be granted under Rule 60

· P’s lawyer made a mistake (insufficient notice or service of process) Always set aside

· D’s lawyer made a mistake – more difficult – party pays then sues attorney
Dismissal – Rule 41
· Happens to P 
· Voluntary – any time before D has answered (w/o prejudice)
· Involuntary – purpose is to prevent foot dragging  (w/ prejudice)
Summary Judgment – Rule 56

· Decision on both fact and law

· No Genuine Issue of Material Fact (GIMF) 

· 2 types

· Burden of proof on Moving party (Adikes)

· Burden of proof on same party that would have the burden at trial (Celotex)
