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CHLP at a glance

Civil Law 
450 B.C. = 12 Tables
Justinian = CJC (replaced previous law)
1100 = IUS Commune (Roman law + Canon law, across all of Europe, Univiversities, divine authority)

Revolution  

Nationalism = distinguish from others - specific to nation, unifies within nation

Rationalism = everything can be known and understand by man’s reason – 

Complete (no gaps), Coherent (no conflicts) and Clear (easily understood)

Secularism = power from the people, legislature

Separation of Powers = isolated judiciary, restricted their power to applying the law

Folklore 

Can the code be complete, coherent and clear? Things change, can’t anticipate everything, problems of interpretation

Go to Strict interpretation, Legislative intent, then General principles 

Stare Decisis – Is precedent truly binding?

Contrast Civil and Common Law Traditions 
Civil - Legislature = codes, desire it to be complete, coherent, clear – Certainty is the source of fairness, formulaic study of legal principles, Judge more active in process, career track

Common - Legislature and Judges, don’t believe that kind of certainty is even necessary - flexible, individualized justice is more important, legal principles derived from studying cases, Judges is passive umpire, come from lawyers

Convergence 
Constitutionalization – National laws which trump the code, Judges determine constitutional issues

 
                            
           European Union trumps both

Micro-codes – administrative and regulatory law

Indexing – increased availability of precedent

Codification – more and more statutes = Judges more restricted

Enduring differences = how we think of the law, values, legal reasoning, how we teach the law, source of law

Michigan – justifies each step, personalities, dissents, personalities

France – it’s this provision, no one is going to follow the decision

Common Law = 1066 Norman Conquest – King wants to consolidate power

Law evolves slowly over time, very practical, develops as needed
Writs = 

Executive order = Do or Don’t do the following - Can be misleading

Investigative order = Sheriff ordered to go investigate and if find…do…. (interview neighbor)

Summons = Do the following or come and explain why

Exchecher (King’s money), Common Pleas (real property), King’s Bench (criminal)

Use fictions to go to court want to and courts want to expand their jurisdictions

King’s Court in Westminster
Pick writ and procedure, Argue down to one issue, then Judge travels on circuit and asks jury about the facts, final judgment issued back at court – no trial by ordeal or compurgation

“A writ for every wrong” (as many forms of action as there are causes of action) to “No writ no wrong”

1342 - Number of writs restricted – used legal fictions

Writs fused issue with procedure and resulted in specific remedy

Chancellory Court – ecclesiastic – can only go if can’t get a remedy at law - grace and conscience

Multiple issues, no jury, no right (writ = right) to be heard, personalized justice (specific performance/injunctions)

This court becomes rigid and formalized overtime
United States colonies 

Quick, personalized, informal justice v. formalized methods from England

Revolution – adopt English common law, can cite English cases from before the Revolution

Field Code – codified civil procedure – Did away with the law/equity distinction

The forms of action we have buried but they govern us from their graves =

right to jury trial, legal (monetary damages)v. equitable remedies

Due process evolved from Writs =

Became a higher authority than the King (unwritten constitution, since the dawn of time)
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Every man out for himself

Common law image of man – “life in nature is nasty, brutish and short”

Need explicit law and lawyers 

To gage how far one can pursue individual interests and be protected from the interests of others

“Law begins where community ends”

Have more law because have a greater expectation of fairness and compensation

Ideology of Advocacy – 

Both Neutral (ends) and Partisan (means)

ADR = critique of adversarial system

Pros – maintain harmony, more access, more involved, more private

Cons – sometimes need public record and if significant power differential

Legal education – 

Early common law – lawyers were apprentices

(1800’s = Age of Faith) Langdell – Law is a science, Learn from legal ‘scientists’ (not people who had practiced) 

Use only relevant cases to describe the evolution of substantive law

Divorced cases from facts (A + B examples)

West Publishing was churning out cases (most are worse than useless)

Grouped law into Contracts, Tort, Criminal

Post-WWI

Realism – Law is product of society (social science)

Law is not essential, we make the law through the choices we make 

Let’s do it explicitly - balance interests, policy concerns

CLS – law doesn’t just reflect society, law creates society and let’s look at how representative the actors are

Law school teaches hierarchy and class and gender hierarchy

Let’s get more diverse perspectives and get honest about how this works, including what is considered relevant

Comparative and Historical Legal Perspectives – Three sample cases
Length of opinions is very different

U.S. contains concurring and dissenting opinions (debate has as much value as decision)
If parties raise issue, court has to respond

Deal with multiple issues of law in one court v. separate tribunals that deal with specific legal issues

U.S.  =

Persuasion = arguing what the law is, if there is going to be an injustice, who should it fall to?

Court makes a choice
Split v. single voice

Judges visible (sign their work)

French and German = refers to statute

U.S. = precedent, history, justice

Common law – tied to history

Civil law – the codes separate from previous legal history

Unit I Overview = Overview of Common Law and Civil Law Traditions
Codes are meant to be

Clear – unclear provisions

Coherent – things change

Complete – gaps/lacunae

Folklore 
Civil = judges apply law they don’t create it or interpret it

Common = judges must adhere to precedent, when they don’t, they call distinguishing it

Certainty v. Equity

Civil = equity from legislature

Common = certainty based on adherence to stare decisis
Convergence 

Common = more use of codes 

Civil = decodification = more use of precedent over time, (EU) federalization, constitutionalization

Over-ruled by constitutions, EU

Code

Undermined by administrative law, precedent

I. Overview of the Common Law and Civil Law Traditions
	12 Tables
	Corpus Juris Civilis
	IUS Commune
	Napolean Code
	German Civil Code

	430 AD
	530 AD
	1100-1400
	1804
	1896





   \

  \

1066 Battle of Hastings
    Revolution
(Birth of common law tradition in England)
(1765 = 1st law book designed to organize common law)
Question 1. a.
What was the importance of the Corpus Juris Civilis and the Ius Commune and the

relationship between the two?

Civil Law = Long standing drive to refine and systematize legal history and doctrine


     

CJC – organized a thousand years of Roman law

IUS Commune – incorporated Roman law (CJC) and Canon law, re-enforces divine authority

The idea of one ultimate authority persists over time (Emperor, God, the people)
Assumes there is a first legal principle which one can base the study of the law upon

1. b. How did what Merryman calls “the Revolution” affect the history and the development of the civil law tradition?

Revolution – 4 key philosophies 

Secularism – power from the people, legislature
Separation of governmental powers – judiciary associated with aristocracy, so limit
(cannot make law, apply as intended across the board) 

Rationalism – assumed that reason controlled men’s activities and by using reason we can create law which is
Complete, Coherent, Clear
Nationalism – law unites people, distinguishes from others

German Civil Code = historical context, scientific reconstruction, lawyers needed to interpret and apply
Codes v. Statutes

One source, meant to be complete

Multiple sources, no pretense of completeness
Common Law – 
When reviewing precedent, we focus on the facts of the case so that we might analogize and distinguish.

When issue of law, we look ‘downward’ for more facts. A civilian looks ‘upward’ to a more general principle.
We don’t believe that rules and principles have a fixed meaning that one can rely on. (relativity prevails)

Tension between Certainty and Equity

Question 2. a. What are some of the tensions in what Merryman calls the “folklore of judicial
interpretation” in the Civil Law tradition?

Civil Law folklore that Judges don’t interpret or create law, because statutes actually…
1. unclear

2. have gaps or lacunae (not complete)

3. interpret differently over time or result unjust (not coherent)
Judges = look to precise meaning of language, then analogize, then general principles

Need to maintain folklore because of political climate of the time and because commitment to ideal 
(just because unattainable, doesn’t mean it shouldn’t be strived for)
Common Law folklore of a binding doctrine of precedent (stare decisis)
2. b. How do attitudes toward the values of certainty and equity exemplify differences in the roles of the judiciary in the Civil Law and Common Law traditions?

Civil – certainty is the core value,

Judges must be granted equitable authority

Common – justice is the core value, embrace the inherent uncertainty of life, 
‘Equity thus is the justice of the individual case.’

Judges have inherent equitable authority

Equity principles =“To the extant that one must bend the law, bend it in the service of mercy not wordly goods”

Question 3.
In what ways do the Civil Law and the Common Law traditions seem to be converging or not?

Common Law Codification = 5 basic codes – 

Civil code, Commercial code, Code of civil procedure, Penal code, Code of criminal procedure

Civil Law Decodification - 
Special legislation, case law, the growth of public administration

Constitutionalization – expand and guarantee individual rights, supremacy of constitution

Judges as personalities, their opinions are the subject of public debate 

Federalization – subjects the work of the national legislatures to a higher law 

(a legal authority outside the state, deals a blow to state positivism)
See the law of the EEC and the Human Rights Convention as the foundation of a new European IUS Commune.
Worldview -  

1. How one thinks about the nature of law = 
Civil = a complete, coherent and logical system of law

Common = question the utility of this type of organizing is desirable, even if it were possible


The relative value placed on certainty v. flexibility

Different approaches to legal education - Trained to have a high tolerance for ambiguity






(no knowable key or definitive answer)
2. The sources of law = Codes v. Cases

Common law – believe in the validity of judge made law 

Civil – law comes from the people

3. Folklore = Each legal culture approaches the law from the basis of certain assumptions, resulting in instinctive reactions.
Unit II Overview = Historical Background of the Common Law
Emergence of King’s court – consolidate King’s power

3 courts with specific jurisdictions, expanded their jurisdictions using fictions

Common pleas, Exchecher, King’s bench

Operation – 

Writs – evolution of form

Straight order -> Investigate this, then do this -> Summons

Go to lawyer, lawyer submits writ, judge hears this, then goes out to country to confirm with jury

Law v. Facts

Argue amongst themselves about what the issue is at law, then go to country to decide issues of fact

Attraction – no trial by ordeal, King’s authority behind decision, consistency

Each writ has a specific remedy, limits solutions

Created new writs

No writ = No right (1342)

Dual system evolved – Chancellor court evolved to deal with issues of equity

Equity 
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Rigid remedies

Merger of Law and Equity – 

“Govern us from our graves”

Lawyers (perpetuate complex forms, specialized knowledge) 

Local courts improvising 

Merchants (want simple and efficient)

Field wanted a European code, only codified procedure – 

got rid of forms of action (eliminate form over function)

Enduring difference and why they matter – 

Right to a jury (go back to when the amendment was ratified)

Significance of writs today - 

Our constitutional rights evolved from a procedural process 

Due process - government action cannot be arbitrary

Consolidated King’s power ->

begins to limit King’s power based on myth of an essential unwritten Constitution

Unit II = Historical Background of the Common Law
Question 4. a. 
How would you describe the institutional function and business of the Royal (or Central) Courts?

First, there was the King’s Bench
Kings Bench – criminal
Common Pleas – property/realty

Exchequer - $/taxes

Began to compete for jurisdiction, used fictions to get in “the backdoor”
The forms of law weren’t keeping up with scope of law
Lawyers not trained in universities, but within the courts (Inns of Court)
Thus, less influenced by Roman Law and Canon Law
Many, many local courts = decided matters by compargation (12 People stand up for you), trial by ordeal

King didn’t insist that the people use the royal courts, but they become a more attractive method

Evolution of Writs -
King to Defendant: “Do….or else.”

What if plaintiffs are wrong or dishonest? 






Evolves into a writ from the King to the Sheriff to go investigate via jury

King to Sheriff: Order D. to do…., 


if D. doesn’t comply order him to show himself and explain why he has failed or refused to comply.

(This becomes mechanism of initiating a law suit before Royal courts)

How it worked…
Goes to Westminster to file complaint (where inns, courts, lawyers and judges are located), 

Then Judge goes on location, gets people to give testimony (called juries)

Back in London, confers with other judges on how to settle case based on prior cases

4. b. How and why did the Court of Chancery (or Equity) emerge?

The writ system becomes too formalized
This gave rise to the court of Chancery (Equity court – operated with grace and conscience)
Grace = granted relief based on discretion (does not have to hear case)

Equity not entitled to, Law entitled to (matter of right)
Conscience – If the action touched his conscience (unconscionable to not right this wrong)

Writs – needed a form of action to initiate suit, the number of writs proliferated over time = became excessive

How to fit circumstances into pre-existing forms of action? 
Court of Equity evolved as a response to technical limitation.
Parallel Courts of Law and Equity  
Law is primary (but limited), need Writ (single issue), Jury 

Equity is secondary (but residual), no Writ (tell the story, multiple issues), no Jury
Law is a brake on Equity, which is to be used only as extreme measure
As Court of Equity became separate from the clergy, it started to become more procedural.
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Rigid remedies

Question 5. a. Why would the medieval English lawyer not understand our modern distinction between procedural and substantive law?

What is the purpose of procedure?

Today - A means to an end (To protect and apply the substantive principles of the law) Not an end in itself
The Middle Ages - procedure was an end in itself.

The Writs incorporated the procedure with the substantive aspects of the claim = 
There is an individual procedure for each Writ which leads to a specific remedy, as a matter of right.

When stopped creating new ones, cases started to be thrown out on technicalities. 
Nature of Writs & Writ System – Royal courts lacked general jurisdiction, limited by the recognizable writs
Subject matter Jurisdiction/Jurisdiction limited to specific writs

Progression from “Where there is a Wrong there is a Writ”(as many forms of action as there are cause of action) to “No Writ = No Right” (1342)
Lawyers began to analogize, use fictions to fit cases to the writs

5. b. What was the process by which the writs were converted from an extraordinary means of relief given by the King to the routine process of invoking Royal justice?

6. In what ways does the American history of legal procedure leading up to the merger of law and equity (as well as legal procedure after that merger) reflect Maitland’s comment that “the forms of action we have buried, but they still govern us from their graves”?
Anglicization of American Law – initially few trained lawyers in the colonies, as they migrated to America 
law became more formal

Americanization of American Law – (After revolution) 
Adapted the parts of English law which addressed our needs – 
rejected the King politically and anti-republican elements, but for embraced the Common Law tradition
Pleading becomes increasingly technical and formal. (An attempt to distill to one key issue to take to jury)

Begin to elevate form over substance. (Just as we saw in the writ system itself)

Efforts at legal reform – gives way before Common Law instincts against codification


Field’s code of civil procedure eliminates the law/equity distinction. 

Courts continue to draw on both equitable and legal sources.
Medieval Writ system continues to effect how we think about and practice law
“We have buried the forms but they continue to govern us from their graves.” – Seventh Amendment 

(right to a civil jury trial)
2 additional legacies = 
1. Substantive law of contract and tort emerge out of the cracks of the writ system – 


Originally rights were determined by available writs, thus attempted to expand existing writs
Fictions were useful – 

Writs expanded by analogies to existing writs, argued that essentially the same or protecting the same interest


A series of sequential steps which evolved elements of conceptual understanding that become substantive theories of property and obligation


This process allows great creativity for lawyers to delve deep and revive ancient principles 
2. Most basic and treasured constitutional rights and principles evolved from this writ system – 

Government and others may not arbitrarily invade our rights

Magna Carta = Article 39 - “No free man shall be proceeded against except by the law of the land.” 

(Germ of due process regarding land and liberty)

Introduces distinction between the absolute power and arbitrary use of that power

Process and procedure may be an end in themselves = begins to limit arbitrariness of the power of Kings
(Germ of the Rule of law – no one above the law)

As time passes, the need to abide by this custom becomes greater – it develops an inherent validity

(The memory of man does not extend to a time when it was not so)

Notion of ancient constitution evidenced in these fundamental principles that even the King is subject to

 Judges sustain this notion and thus are seen as agents of the more egalitarian side of the struggle

Writs originally developed as a way to consolidate the King’s power and then became a means of asserting absolute inherent rights…..Parliament asserts itself as higher than the King and these same ideas were used by the American colonies to assert their need to be independent
Unit III Overview = The Role of Law and Lawyers
7. a. What are the characteristics of a “chthonic” legal tradition (according to Glenn) and how do those characteristics compare to the Western traditions we’ve studied thus far?

· Source of the law

· Law is a part of everything else. 

· Law has its place; it’s not dominant

· Inseparable from religious traditions, social expectations, rules for how to live well

· No point of origin, no recorded revelation, no dramatic rupture from other traditions

· Process of change is slower

· Eternal and beyond human; also community consensus

· Orality

· Limits procedural complexity, although substantive complexity remains

· Procedural informality

· Limited by capacity of human memory

· Greater access to the law 

· Few barriers to access; community involved in dispute resolution not only immediate parties to dispute

· No special role of knowing the law

· Councils of elders often held greater authority b/c they had greater memory of how things had been done in past situations (source of consistency/certainty)

· Community participates in discussions of how things should be done

· Individualism deemphasized

· Individual rights folded into community rights, not protected separately

· Harmony/community values vs. adversarial system promoting individual rights, freedom from community obligations

· Reconciliation rather than adjudication

· Direct participation by people affected by dispute vs. lawyers as hired combatants 

7. b. What differences in emphasis have shaped the Chinese experience with law compared to a 'Western' legal tradition?

· Source of the law: 

· Western law is secular, man-made 

· Written law merely an expression of larger law that exists beyond humanity (based on Confucianism)

· Western law embraces legal positivism (the law is what is written down, and what is written down is all the law); traditional Chinese law doesn’t

· Concept of rights

· Western notion of rights as inviolate, based on our birthright as individuals

· Chinese view of rights as contingent, change depending on the circumstance; created by man-made written law, therefore can be denied through changes in the law, state intrusion unproblematic

· Dispute resolution

· Western focus on adversarial legal system to vindicated individual rights

· Traditional Chinese reluctance to use formal legal system (shameful, risky, and expensive); preference for community-based dispute resolution, restore harmony and preserve relationships 

· Emphasis on Individual vs. Collective

· Western law exalts the individual; traditional Chinese law gives the community/collective more weight

· Role of lawyers – specialized professionals vs. generalists, bureaucrats w/o special training

8. How did the cultural values that underlay the Mexican-California legal system (as described by Langum) differ from the expectations of the Anglo-American expatriates? 

· Primary goals of Mexican-Californian system: restore harmony, heal breach, preserve community, relationships

· Individualized justice = remedies determined by what would work for the parties, rather than clear-cut $ awards

· Hombres Buenos & Alcaldes mediated disputes, seeking best outcome for disputants and community

· No formal legal training required; respected members of the community

· Jury system not a traditional element of Roman civil law; “judge” better qualified to decide legal matters

· Consensus solution, rather than clear winner/loser

· Enforcement through social pressure; largely homogeneous society with shared values and social expectations pressured members to comply with judgments

· Societal consensus rather than force & formal sanctions

· Shame in community was punishment for violating the norms

· Anglos sought (1) certainty/predictability, (2) individual rights, (3) clear winner/loser

· Anglos instituted jury, failed to recognize that hombres buenos and alcaldes were sources of community input 

9. Prof. Bloomfield speaks of a “common law image” in terms of the rise of the American legal profession. How does that image fit with the Navajo justice concept described by Justice Yazzie? What do the differences in vision tell you about the fit btwn the Common Law and Navajo worlds? In what way can lawyers bridge those differences?

· Common law image of man: total individual self-interest; bound only by the letter of the law, not by any moral considerations or obligations to community

· Common law image replaced earlier utopian image – community norms, absolute moral standards; man held to ideal image rather than “reasonable person”

· Once utopian image disappeared, lawyers needed to protect people from one another, advocate for individual interests against one another  

· Common law image = based on Hobbesian view of the world: if we all agree to obey the laws, but only the laws, we’ll all get along and not oppress each other

· “clash of individual differences amid constant jostling for private advantage” p. 278.

· Contrasts w/ Navajo justice b/c common law focus is on needs of individual rather than community; on determining clear winner rather than solving underlying problem in way that works best for community as whole

· Navajo justice – compare to pre-common law image of man: people held to high moral standards, w/ responsibilities to the community 

· Value systems are fundamentally different – are individual rights more important than community harmony? Should people be given the freedom to do anything that’s legal, or held to higher moral and community standards? 

Notes on ADR

· Litigation vs. mediation – mediation less expensive, but no clear winner-loser, no precedental value, potential for coercion due to power inequities

· PROS:

· ADR seeks to reduce litigation, increase participant satisfaction, control court congestion

· Healing; Fast; Private; Individualized; Flexible; Informal; Cheap; Accessible

·  CONS:

· Imbalance of power situations

· A lot of procedural protections in litigation are not found in mediation

· Judgments are harder to enforce

· Not good for policy changes

· Varied quality among ADR types

· Cannot appeal

· Parties may be unwilling to compromise

Different systems of ADR

1. Negotiation (2 individuals trying to work it out); bargaining

2. Mediation (neutral 3rd party); parties create own solution; an on-going relationship (divorce & child custody)

3. Facilitation (a subset of mediation)

4. Arbitration (more formal with 3rd party; outcome may be legally binding); arbitrator makes decision; more similar to litigation b/c goes in front of a judge/arbitrator

5. Mini-trial (from pre-trial hearing and on and it is less formal than litigation)
6. Litigation = all or nothing, formal and structured, inflexible, clients have little control over the results, process is run by professionals (lawyers, judges, etc.)

Which is appropriate? 

Look to goals, procedural status, outcome control, cost, formality, timing, relationships and personalities.
Comparison of Legal Traditions
	
	Navajo/”Chthonic”
	Mexican-California 
	Chinese
	Anglo-American 

	Social functions
	Restorative justice

“Life comes from it” – law not separate from all other aspects of life
	Healing the breach, reconciliation

Avoid lawsuits, which cause social harm 
	Reflect & reinforce Confucianist

religious

hierarchy 
	Validate individual rights, esp. businesses

Hobbesian common law image of man 

	Character-istics/

Values
	Horizontal justice, not vertical; circle 
Full community access & participation 

Procedural informality (but substantive complexity)


	Individualized justice; preserve relationships, community harmony

Little written law 
	Law as expression of higher order, not merely what’s written

Collective emphasized over individual
	Determine “truth,” clear winners & losers 

Certainty, speed, efficiency for business 

Disputants as adversaries 

Vertical system; hierarchical; coercive power of the state 

Participation through lawyers, not direct

	Role of “lawyers”
	Nonexistant(?)
	Hombres Buenos; NOT advocates
	“litigation tricksters” – 

or community mediators
	Advocates for each party; lawyers have a duty to be misleading/deceptive 

Parties not directly involved; lawyers duke it out 

Specialized, trained professionals

	Role of “judges”
	Navajo Peacemaker court 

Acts as a guide for the parties in dispute resolution 
	Alcaldes; not authority figures as much as community representatives

Active, like civil law
	Community mediators or bureaucratic magistrates
	Neutral umpire, not directly involved in resolution 

	Role of juries
	Community fully participates; no specialized role of jury
	Not used – alcaldes & hombres buenos represented community 
	No juries – community involvement
	Represent community, validate system 
(Note: used to be more like alcalde system w/ community witnesses)

	Remedies
	Consensus of community – individualized
	No immediate payment if it harms the community
	Negotiated compromise
	Monetary

	Benefits
	Holds communities together; preserves harmony, relationships

Justice accessible, inexpensive
	Harmony, relationships preserved
	Less shameful, risky & expensive than litigation

Preserve social web; potential for win-win
	Predictable, high level of certainty

Protection of individual rights; Magna Carta = beginning of protection of rights against sovereign; women, minorities win protection from dominant culture; important if we don’t all share the same values

	Drawbacks
	Enforcement through social pressure; may suppress individual rights
	Again, social pressure; threat to individual rights
	Unfairness, forced compromise, power disparities
	Destructive of community, relationships; unsatisfying to participants; doesn’t solve underlying social problems


Unit III: The Role of Law and Lawyers
Question 7. What are the characteristics of a chthonic legal tradition and how do those characteristics compare to the Western traditions we have studied thus far?

How one views the source of law will dictate how one perceives the role of lawyers
“Non-western” cultures = discomfort with lawyers 

Western v. Non-Western
Individualism v. Community

What is written v. Larger than human

Specialization v. Community, greater access
Question 8. How did the cultural values that underlay the Mexican-California legal system differ from the expectations of the Anglo-American expatriates?

Mexican, CA






Anglo

Social function 
Cohesion/heal the breach




Settle the dispute regardless of consequences
Community






Individual right

Values

Flexibility/Acceptable solution for parties


Certain and predictable law
Damages (payment plans, alternative payment)

(immediate financial re-imbursement)

Meeting of Hombres Buenos (non-professional)

Jury, Lawyer as advocate in adversarial system
Community enforcement




Specific job of government
Respect decision





Contest decision

Lay person (judged as ignorant)



Learned professionals
Sustain community





Abandoned community to pursue individual success
 Shared religion





Different religious perspectives
Question 9. Professor Bloomfield speaks of a “common law image” in terms of the rise of the American legal profession.  How does that image fit with Navajo justice concepts described by Justice Yazzie?  

What do the differences in vision tell you about the fit between the Common Law and Navajo worlds?  

In what way can lawyers bridge those differences?

Colonial Common Law = 

Shared beliefs = Religious unity

More Utopian (less class divisions, ideally no lawyers)

High moral standards in each community, judged to highest aspiration

Complex land transactions, commerce ->
Objective reasonable person standard not as high a standard
From moral obligation to a lower legal standard - Need lawyers again!

The standard is now derived from positivist law, not a community standard 

(need lawyers to look out for us because we don’t know what is expected of us)
Benefits = Protection of individual rights, consistency

	Less Law (Utopian image of man)
	More Law (Hobbesian image of man)

	Less formalism, process
	More formalism, process

	Fewer lawyers, laws
	More lawyers, laws

	Greater community
	Less community

	Focus on relationships
	Focus on the individual, individual rights

	ADR – goal of healing
	Individual rights, protection of individual

	Trust, responsibility, mutual access
	Expectation of justice, recompense, due process; minimize risk, moving toward norm of total justice

	Role of lawyers = limited
	Role of layers = more lawyers to protect more rights

	Flexibility/equity
	Certainty, binding precedent


Common Law – vertical = judgment comes down from Judge, win or lose (answer only immediate problem)
Must prove legal standing (that it affects you personally)
Source of law = legislature
Navaho Law – horizontal relationship seeking win-win solution, look to cause of difficulty (resolution)

Have standing as a member of the larger community

Source of law = divine

Truth is a misguided objective – being right v. compromise
Lawyer – “one who takes away with words”
Disputes = Interests, Rights and Power     How define best outcome?

Litigation v ADR (actually 90% of all civil disputes are settled)

Court system is overwhelmed 
ADR = Efficient, private, have some control over outcome, participant
Judges limited by law and precedent, arbitrator has as much power as the parties permit

Authority v. Autonomy – both valuable but can be abused, tension between the two

The individual may have different goals and values then expressed within the strict limits of the law

Private = “Safe zone” where get to create the dispute within our own private universe

Some problems affect a wider sphere of the community, then you want a record and for the problem to be exposed – need the public, the official, the enforcement and the precedent
Arbitration can be used to create future sanctions based on the threat of exposure

Personalized = craft the right solution for our client, ourselves and society

Unit IV = The rise of the Law School and the Science of the Law
The original philosophical basis of the “case method” of university law schools 






v. what the later members of the “legal realist” school rebelled against
10. What were the premises and purposes of the study of law as introduced by Langdell? 
Previously, on the job training and had as many forms of contract as people who could enter into them

“Age of Faith” - Law is a science (1870’s)
Law is fundamental, immutable principles

West Publishing Company – National Reporter System resulted in too many cases, too few were useful
“The vast majority are worse than useless”

“The function of the legal scholar is to winnow out from the chaff those very few cases which have ever been correctly decided and which if we follow them, will lead us to the truth….The doctrine tests the cases, not the other way around.”

Usually data tests the theory, but Langdell picked his favorite cases (often English cases)


Posits a generally applicable theory of contracts

Overlooks the equity considerations inherent in specific circumstances

Professionalization – enables progress because have common foundation in basic legal principles

Prestige attendant with calling it a science
Mechanical jurisprudence, stuffed dog legal study

Holmes = “Law is community values, right or wrong”

Post-WWI  - “Age of Anxiety” = Legal realism (1920’s) = Law is a social science
Realism – Law is product of society (social science)

Law is not essential, we make the law through the choices we make 

Let’s do it explicitly - balance interests, policy concerns

Unit V = Changing Perceptions of Law in America
Critical Legal Studies (1970’s) 

Law doesn’t just reflect society, law creates society and let’s look at how representative the actors are

Law school teaches hierarchy and class and gender hierarchy

Let’s get more diverse perspectives and get honest about how this works, including what is considered relevant

Kennedy says that legal education is training for hierarchy
Law school is experiential training for law firms

You learn to be a cog in the machine or learn that you have no place in the machine

Law is politics
Law is man-made, thus is man influenced – reflects current power system and perpetuates it
Leaves out larger context, decides what is legally relevant and what is not - Forced to repress these concerns
Montoya uses metaphors to critique legal education and the legal system 
Means to talk about the difficult to characterize - both marginalized and dominant perspectives

The need to take in the larger context – the legally irrelevant
Johnson - changing the law of contract - Unconscionable and lack of good faith
Common law image of man is a choice and not an essential reality, can make a different choice
