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I. Introduction:  Setting the Stage

A. Nature, Sources, and Limits of the Criminal Law

B. Criminal Law in a Procedural Context: Pre-Trial

C. Criminal Law in a Procedural Context: Trial by Jury

In all criminal prosecutions, accused has right to trial by jury

D. Proof of Guilt at Trial

1. “Proof Beyond A Reasonable Doubt” (Owens case-drunk in driveway)
2.   Enforcing the Presumption of Innocence

E. Jury Nullification (Ragland case-repeat offender)
Definition: Jury can ignore facts, law, and judge’s instructions and acquit

· Advocates: safeguards against unjust convictions, conscience of community

· Critics: defies legislatures, confuses jurors (jurors required to take oath to obey judge’s instruction, but then given power to disregard it), jury mistrust

II. Principles of Punishment

A. Theories of Punishment

1. In General

2. Utilitarian Justifications- forward looking, ends justify the means

a. General Deterrence

b. Specific/Individual Deterrence

c. Incapacitation (form of specific deterrence)

d. Reform

3. Retributive Justifications- backward looking, punishment is deserved, just deserts, assumes moral culpability

a. Assaultive: Public vengeance.  It’s okay to hate a criminal; society wants to hurt wrongdoers

b. Protective: Means of securing moral balance in society; Defendant owes a debt to society; society has a right to punish wrongdoers, wrongdoers have a right to be punished, to be redeemed, to pay their debt. 

c. Victim vindication:  way to right a wrong, reaffirms victim’s worth in face of criminal’s challenge.

B. The Penal Theories in Action

1. Who Should Be Punished?

a. The Queen v. Dudley and Stephens; stranded shipmates, kill and eat one of their own.

2. How Much Punishment Should be Imposed?

a. People v. Superior Ct. (Du;) Asian owner of liquor store shoots black teenage girl in head from three feet away

b. People v. Du; Du’s sentencing hearing

c. U.S. v. Jackson; bank robber gets freed from jail by evening of first day out back in jail for another robbery, sentenced to life in prison (three strikes rule)

III. Modern Role of Criminal Statutes

A. Principle of Legality: “no crime without law, no punishment without law;”
· Statutes should be understandable by reasonable, law-abiding people

· Statutes should be created so that they don’t delegate basic policy matters to police, judges, and juries for resolution on ad hoc, subjective basis.

· Judicial interpretation of ambiguous statute should be in favor of the accused.

2. The Requirement of Previously Defined Conduct 

a. Commonwealth v. Mochan- phone stlkr no crime existed previously, but court upheld conviction for common law offense; Dissent: no crime without statute (no crime by analogy); condemns judicial crime creation

b. Keeler v. Superior Court- Man beat ex-wife caused her to lose unborn viable baby, court reversed murder conviction because viable fetus not “human being.”  Reasoning: Separation of powers; Due process- fair warning/no ex post facto law.  

3. The Values of Statutory Clarity 
a. In re Banks case-peeping tom; 
b. Papachristou case Jacksonville city vagrancy ordinance)
“Void for Vagueness” – statutes must be understandable to ordinary person, must give fair notice that conduct may entail punishment; forbids wholesale legislative delegation of lawmaking authority to courts

IV. Actus Reus –conduct and/or harmful result

A. Voluntary Act:  Voluntary physical act or omission that causes social harm; voluntary act must be causal link to social harm; involves use of human mind/“will”

1. Martin v. State; Δ drunk and dragged from home onto highway by police then convicted for public intoxication. – Not a voluntary act so not punishable
2. State v. Utter; Δ drunk, killed son, claimed it was result of conditioned response from WWII; when the state of unconsciousness is voluntarily induced, the state of unconsciousness isn’t complete defense (free will)
3. MPC Sec. 2.01(1) Liability for voluntary act or the omission to perform an act of which he is physically capable

a. Not voluntary acts within meaning of Sec. 2.01:

· reflex/convulsion, 

· movement during unconsciousness/sleep, 

· conduct during hypnosis or resulting from hypnosis

· movement that is not product of effort/determination of actor

b. Requirements of 2.01 do not apply to violations, only to “crimes”

4. Actus Reus elements of an offense:
a. Conduct: operating a vehicle
b. Result: causing the death of another person
c. Attendant Circumstances:  condition that must be present, e.g. “in an intoxicated condition”
B. Omissions (Negative Acts)

1. General Principles: 
a. No duty to act: People v. Beardsley; Δ having affair, didn’t save woman’s life when he knew she might die from barbiturate intoxication; conviction overturned
b. Exceptions:
· Statute imposes duty
· Certain status relationship to another (parent/child)
· Where one assumes contractual duty to care for another
· Where one voluntarily assumes care of another, secluding the helpless person as to prevent others from rendering aid
· When a person creates risk of harm to another (driver hits pedestrian and fails to render aid)
c. MPC Sec. 2.01(3):  Liability for Omission only if (1) omission is sufficient by law defining offense (2) duty to perform omitted act is imposed by law 

d. Reasons for not imposing duty to act:

· Omission more ambiguous than act; harder to determine motives/culpability

· Line-drawing problems, e.g. Genovese-who else resp. for death?

· By-standers often make things worse

· By-stander’s inaction constitutes withholding benefit, an act may cause harm

V. Mens Rea

A. Nature of “Mens Rea:” 

1. U.S. v. Cordoba-Hincapie: Mens rea: Guilty mind, guilty or wrongful purpose; criminal intent 

2. Broad interpretation: Morally culpably state of mind; “viscous will;” actus reus  was committed w/blameworthy state of mind; culpability definition

3. Narrow interpretation: Mental state expressly required in definition of offense, elemental definition

4. Regina v. Cunningham; Δ didn’t turn off gas meter when ripped off wall, gas leaked into mother-in-law’s apartment, partially asphyxiated and life endangered; acquitted because not done with malice. Malice required intention to particular harm done or recklessness as to whether such harm should occur.

5. Common Law Intents

a. Intentionally:  Person intentionally causes the social harm of an offense if: (1) it is his desire to cause the social harm or (2) he acts with knowledge that the social harm is virtually certain to occur as a result of his conduct

b. Knowingly:  Knowingly causes a particular result or knowingly engages in specified conduct; 

· Sometimes knowledge of a material fact/attendant circumstance is required.

· D has knowledge of a material fact if he is aware of the fact or he correctly believes it exists

· Most jurisdictions also permit a finding of knowledge of attendant circumstance when actor is guilty of “willful blindness;” culpability can be based on failure to take obvious and simple steps to confirm or dispel his suspicions.

c. Willfully: sometimes synonym of intentional; sometimes an act done with a bad purpose or evil motive; also an intentional violation of a known legal duty or a purpose to disobey law

d. Negligently: conduct that constitutes a deviation from the standard of care that a reasonable person would have observed in the actor’s situation; conduct is deviation if actor takes an unjustifiable risk of causing harm to another (objective fault) 

e. Recklessness:  Requires proof that actor disregarded a substantial and unjustifiable risk of which he was aware; conscious disregard of substantial and unjustifiable risk (subjective fault)
f. Malice:  Person acts with malice if he intentionally or recklessly causes the social harm prohibited by the offense 

B. General Issues in Proving Culpability: 

1. Intent: People v. Conley Δ inflicted permanent disability on victim in fight after party; one intends the natural and probable results of his actions-required mens rea = intentionally/knowingly; knowledge= to be consciously aware that result will or can happen

a. Specific Intent: 

· Offense requires particular mental state; 

· sometimes denotes offenses that include mens rea elements of intent or knowingly

· Sometimes designates a special mental element required above and beyond mental state required with respect to actus reus.

b. General Intent: 

· Offense need only be committed in morally blameworthy manner

· Sometimes denotes offenses including mens rea elements of recklessness or negligence

· Sometimes used to designate any mental state that relates solely to acts that constitute criminal offense

c. Transferred Intent- If actor attempts to harm A, but actually harms B, intent transfers to B.  Pros: Shouldn’t escape punishment; proportionality- actor should be punished according to culpability; necessity- shouldn’t get out of being punished for intent to kill homicide because hit wrong person.  Cons:  Allows for disproportional punishment because can be prosecuted for actual result of crime as to B and attempt crime as to A.; unnecessary because crimes in which it is used don’t require that the intent be specific to victim.  Doctrine does NOT apply when:

· Misidentification: no need to transfer intent, ( successfully shot person he aimed at

· Single Bullet Theory: causes harm but also unintentionally causes same type of harm to Mother Theresa

· If Statute Precludes It: if specific about person

· Transferred Social Harm: intent to kill dog but kill human

2. The Model Penal Code Approach (INTENTS):  Elemental; four culpability terms; one of four levels of culpability must be proven with respect to 1) nature of forbidden conduct; 2) attendant circumstances; 3) result of conduct.  

a. Purposely as to material element of offense:  

· Nature of conduct/result of conduct: it’s conscious object to engage in conduct or to cause such result

· Attendant circumstances: Awareness of the existence of such circumstances or D believes or hopes that they exist

b. Knowingly:  

· Nature of conduct crime or attendant circumstance: is aware that conduct is of that nature or that circumstances exist; 

· Result of conduct:  Is aware or practically certain that conduct will cause result

· Sec. 2.02(7):  When knowledge of the existence of a particular fact is an element of an offense, knowledge is established if a person is aware of a high probability of its existence, unless he actually believes it does not exist.  Allows for criminal liability when D was willfully blind.
c. Recklessly: Conscious disregard of substantial and unjustifiable risk that the material element exists or will result from his conduct; disregard of risk must involve a gross deviation from standard of conduct that law-abiding person would observe in actor’s situation

d. Negligently:  D should have been aware that a substantial, unjustifiable risk that the material elements exists or will result from conduct; risk must be such that failure to perceive it involves gross deviation from standard of care that a reasonable person would observe in same situation.

e. If there’s no specific mens requirement as to material elements of offense, recklessness, knowledge, or purpose establishes mens rea element.

f. Sec. 2.02(4):  When law defining offense prescribes level of culpability sufficient for commission of an offense, without distinguishing among material elements, such provision applies to all material elements, unless otherwise stated.

C. Strict Liability Offense:  Crimes that do not require mens rea

1. Common law:
a. Public welfare or regulatory offenses (malum prohibitum):  Often strict liability; usually involve small penalty; or act presents danger to society

b. Federal Statutes:  interpretive presumption exists that mens rea is required in federal statutes.

c. State courts:  generally apply same presumption against strict liability

d. Non-public welfare offenses: some are strict liability, but can result in strict punishment e.g. Statutory Rape

2. MPC:  Sec. 2.05 Generally rejects strict liability, exception is violations that result only in crimes. 

3. Criticism:  If don’t know that it’s a crime, or don’t have culpability, then no deterrence.

D. Mistakes and Mens Rea
1. Mistakes of Fact:  Actor was either unaware of or mistaken about a fact that relates to an element of the offense.
a. Common Law Rules:
· Strict liability: NO DEFENSE
· Specific-Intent Offenses:  Has to negate the specific intent, requires honest good-faith belief, can be unreasonable belief
· General-Intent Offenses:  Must be honest, good-faith and reasonable belief  
· Exceptions:  
i. Moral Wrong Doctrine:  There should be no exculpation for mistake where, if the facts had been as the actor believed them to be, his conduct would still be immoral; D assumed risk
ii. Legal Wrong Doctrine:  There should be no exculpation for mistake where, if the facts had been as the actor believed them to be, his conduct would be illegal; D may be convicted of more serious offense for which he is factually guilty
b. Model Penal Code (Sec. 2.04(1)):  
· Irrelevant whether offense is general or specific intent offense at common law; mistake of fact is a defense if it negates the mental state required to establish any element of the offense.
· Defense is not available if the D would have been guilty had the circumstances been as he supposed, can only be punished for lesser offense
2. Mistakes of Law:
a. Common Law:  Ignorance of the law excuses no one; can’t rely on own interpretation or that of a personal attorney
· Exceptions: 
i. Reasonable reliance:  If D reasonably relied upon an official charged with interpretation, administration or enforcement the law
ii. Fair Notice: In limited circumstances, a person who is unaware of a duly enacted and published criminal statute may successfully assert a constitutional defense; violates due process clause
iii. Specific-Intent:  Reasonable or unreasonable different-law mistake is a defense; Different-law mistake (D was unaware or misunderstood importance of another law):   
iv. General-Intent:  No defense of different-law mistake
· MPC Sec. 2.02(9):  Generally, mistake of law no defense
i. Exceptions:  
1. Sec. 204(3)(b): Reasonable Reliance; 
2. Sec. 2.04(3)(a): Fair Notice: statute defining law is not known to D and was not otherwise published or reasonably made available to her.
3. Sec. 2.04(1)(a): Mistake of law is a defense if it negates a material element of the offense or if statutes says it’s a defense
VI. Causation
A. Actual Causation/Cause-in-fact
1. Common Law:
a. But-for test:  But for D’s voluntary act(s), would the social harm occurred when it did?  
· D’s conduct must hasten results, not aggravate, e.g.  Oxendine v. State, D, father of child, beat kid after mother couldn’t determine whether beating hastened death so no manslaughter
2. MPC Sec. 1404:  Uses but-for test
B. Proximate Cause:  An effort by the factfinder to determine, as a matter of public policy or justice, upon whom to impose criminal penalties 
1. Common Law: Kibbe v. Henderson; where death is produced by an intervening force liability depends on whether the intervening force was an independent or supervening cause
· Supervening cause:  something that breaks the causal chain
· Intervening cause:  Something comes between actors and resulting social harm; 1) act of god 2) act of third party which accelerates or aggravates the harm caused by D, and 3) an act or omission by the victim that assists in bringing about the outcome
i. Coincidence (wrong place/wrong time) will break chain of legal cause only if it is unforeseeable., e.g. hit by car when on left on side of road
ii. Responsive act (doesn’t relieve D of crim. liability):  occurs in reaction or response to defendant’s conduct, e.g. D driving boat dangerously and flips it, V tries to swim to shore and drowns **(Must be abnormal and unreasonable to relieve of liability)
· Omission by a third party never serves the function of a superseding intervening cause
· Apparent Safety Doctrine:  When a person reaches a position of safety, the original wrongdoer is no longer responsible for the ensuing harm.
· Free, Deliberate, Informed Human Intervention:  V’s decision to sleep outside in cold, rather seek warmth at father’s house, knowing it was exceedingly cold.
2. MPC Sec. 2.03(2) and (3):  
a. When required element is purpose or knowledge, harm must be within the purpose or contemplation of the actor; 
· Exception:  When the result only differs in respect that a different person or property is injured or that injury or harm designed or contemplated would have been more extensive than that caused.
b. When element is recklessness or negligence, the harm must be within the risk of which the actor is aware or should be aware or it must not be too remote or accidental in its occurrence to have bearing on the D’s liability.
· Exception:  Same as above
c. When it is a result crime:  Actual result must be probable consequence of D’s conduct.
VII. Homicide
A. Overview (Common Law Origins)
1. Definitions: Murder: unlawful killing of another human being by a human being with “malice aforethought;” Manslaughter:  An unlawful killing of a human being by another human being without malice aforethought
2. Murder: Definition of “Malice Aforethought”
· Aforethought:  before hand
· Malice: 
i. intent to kill; awareness that death of another would result even if it wasn’t his desire to achieve such result; (express malice)
ii. intent to cause grievous bodily harm and knowledge that it is likely result is sufficient (implied malice)
iii. depraved heart: unintentional homicide under circumstances evincing a depraved mind or abandoned and malignant heart; extreme recklessness regarding homicidal risk; “wanton and willful disregard of an unreasonable human risk” (implied malice)
iv. strict liability for homicide committed in commission of a felony (implied malice)
3. Manslaughter:  
· Voluntary Manslaughter: Intentional killing committed in the sudden heat of passion as the result of adequate provocation 
· Involuntary Manslaughter: Unintentional killing that is the result of an act, lawful in itself, but done in an unlawful manner and without due caution and circumspection (criminally negligent homicide)
· Involuntary, “Unlawful-act Manslaughter”/”Misdemeanor-Manslaughter:” Unintentional killing that occurs during the commission or attempted commission of an unlawful act that amounts to a non-felony
B. Common Law Murder:  One who intentionally kills another human being without justification, excuse, or mitigating circumstance is guilty of killing with “malice aforethought”(express malice) and guilty of common law murder
1. Degrees of Murder:  The Deliberation-Premeditation Formula
a. Common Law Murder One:  Willful, deliberate, and premeditated (deliberate and premeditated 
· Willful: Specific intent to kill
· Deliberate:  “measure and evaluate the major facets of a choice or problem; weighing consequences; “cool purpose;” “free from influence of excitement or passion;” cold-blooded
· Premeditated:  “to think about before hand;” Differs by jurisdictions:
i. “Twinkling of an eye:” time required to establish premeditation may be of the shortest possible duration as long as the intent is formed before the homicide is committed
ii. “Second look:” appreciable time, requires proof that ( had time to form intent but also time to deliberate the matter in her mind; greater substance of deliberation requirement, the longer the period of premeditation must be
b. Common Law Murder Two:  (Malice aforethought implied)
· Intent to inflict grievous bodily injury:  
· Extreme recklessness:  an abandoned heart; “a wanton and willful disregard of the likelihood that the natural tendency of the D’s behavior is to cause death or great bodily harm”
c. Voluntary Manslaughter:  Heat of Passion Killings:  Intentional homicide committed in “a sudden heat of passion” as the result of “adequate provocation” mitigates the offense to voluntary manslaughter.  Common law defense contains 4 elements:
Actor must have acted in heat of passion
The passion must have been result of adequate provocation
Actor must not have had a reasonable opportunity to cool off Must be a causal link b/t the provocation, passion, and the homicide
· Adequate provocation is measured by the RPP standard:  “an amount of provocation as would be excited by the circumstances in the mind of a reasonable man.”  
· Examples of adequate provocation:
i. Assault and battery
ii. Mutual combat
iii. Commission of a crime against a close relative
iv. Illegal arrest
v. Observation of a spouse committing adultery
· Inadequate provocation: 
i. Mere words (the only exception may be informational words in some jurisdictions), 
ii. Trivial battery, 
iii. Learning about (but NOT observing) adultery
iv. Observation of sexual unfaithfulness of fiancé or unmarried  
d. Involuntary Manslaughter (Negligent Homicide):  In majority of jurisdictions require gross negligence, minority require ordinary
e. Reasonable Person Standard:  Provocation must have been enough to inflame the passions of a reasonable man; court refuses to allow abnormal frailties
C. Model Penal Code Homicide
· Criminal Homicide Sec. 210.1:  A person is guilty of homicide if he purposely, knowingly, recklessly, or negligently causes the death of another human being.  (Abandons common law element of malice aforethought and replaces it with purposely, knowingly, recklessly, negligently; victim need not die within a year and a day)
· Murder Sec. 210.2 (doesn’t designate degrees): criminal homicide constitutes murder when: 
i. It is committed purposely or knowingly; or
ii. It is committed recklessly under circumstances manifesting extreme indifference to the value of human life; 
· Manslaughter Sec. 210.3:  When the actor recklessly kills another or when it is committed under extreme emotional disturbance for which there is a reasonable explanation or excuse.  (No mere words limitation; don’t need provoking event, don’t need causal connection to victim’s actions, less rigid cooling off period)
· Negligent Homicide:  Criminal homicide constitutes negligent homicide when it is committed negligently; it’s a felony of third degree. (Equivalent of Involuntary Manslaughter)
· Reasonable Person Standard:  Allows for consideration of handicaps, blindness, and extreme grief, but not for idiosyncratic values. (more subjective); Sec. 210.3 “reasonableness of such explanation or excuse shall be determined from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be.”
2. Felony Murder Rule
a. Common Law:  A person is guilty of first degree murder if he kills another person during the commission or attempted commission of a felony; It doesn’t matter if killing was willful, deliberate, or merely accidental or unintentional and whether or not killing was planned or a part of the commission of the felony

· Limitations:
i. Inherently dangerous felony limitation:  D is liable only if the felony is inherently dangerous to human life; two tests (some jurisdictions use both):
1. Determining from abstract:  the crime by its very nature cannot be committed without creating a substantial risk that someone will be killed; an offense that has high probability that death will result is inherently dangerous felony (elemental)
2. Jurisdiction can look at the facts and circumstances of the particular case in determining whether it’s inherently dangerous
ii. Independent felony limitation:  predicate felony must be independent of, or collateral to, the homicide.
iii. Res Gestae Requirement:  in order for felony murder rule to operate, the homicide must occur “within the res gestae of things done to commit the felony.”  Two requirements:
1. A temporal and geographical proximity requirement:  must be close proximity in terms of time and distance between the felony and the homicide; res gestae begins when the actor has reached point at which he/she could be prosecuted for an attempt to commit the felony and continues at least until all elements of the crime are completed; most courts say it continues after commission of crime until felon reaches temporary safety.
2. A causal aspect:  The prosecutor must show that it was the felonious nature of the conduct that caused the death.
iv. Killing by a Non-felon
1. Agency theory:  Defendant is not liable if the death is not directly attributable to the defendant or one of his agents, but all co-felons are responsible for murder by one of their own
2. “Proximate Causation” Approach:  A felon is liable for any death proximately resulting from the felony, whether the shooter is a felon or a third party.
VIII. Rape

A. Under the Common Law

1. Forcible rape:  “the carnal knowledge of a woman forcibly against her will
2. A general intent crime.
3. In general constitutes rape if it is committed forcibly by means of certain forms of deception while the victim is asleep or unconscious or under circumstances in which the victim is not competent to give consent; when sexual intercourse is achieved forcibly against the will of the female and without her consent
4. Marital immunity rule:  At common law, couldn’t rape wife; still exists in some jurisdictions
B. Forcible Rape:

1. Traditional Common Law:  Prosecution for forcible rape requires: 1) proof that the female did not consent; 2) sexual act was by force or against her will
a. Forcible:  nonconsensual intercourse is “forcible” if the D uses or threatens to use force likely to cause serious bodily harm to the female, or possibly third party.
b. Common law rule:  Conviction for forcible rape may not stand unless V resisted and her resistance was overcome by force or that she was prevented from resisting by threats to her safety.
c. Fear v. Threat:  
· For forcible rape conviction, must have: 1) female’s subjective apprehension, and 2) some conduct by the male that places her in a reasonable apprehension for her safety.  
· A forcible rape prosecution is appropriate, even if the female’s fears are unreasonable, if the male “knowingly takes advantage of that fear in order to accomplish sexual intercourse.
d. CLUES TO TRADITIONAL RULE:

· Nonconsent and force are not synonymous
· To prove force, the female must physically resist the male, or the male must use or threaten force on the present occasion to an extent that would cause a reasonable female to fear grievous injury if she were to resist sexual intercourse.
2. Common Law in Transition:

a. Some states no longer have resistance requirement (In re MTS v. NJ); without express or implied permission any force used, even the force inherent in the sexual act itself, justifies forcible rape prosecution.
b. Trend of majority is to require only earnest resistance as opposed to utmost
· Resistance is sufficient if it establishes that an act of sexual intercourse was without consent and by force or resistance reasonable under the circumstances
· Lack of resistance can still be used by D to show consent (defense)
c. FRAUD:  At common law a seducer is not a rapist, but now:
· Fraud in factum:  A female’s consent to engage in sexual intercourse is invalid if, as a result of fraud, she is unaware that she has consented to the act of sexual intercourse.
· Fraud in inducement:  A male may use nonforcible sales techniques to obtain the consent of a female to sexual intercourse, and escape criminal punishment; victim knows she is consenting to sexual intercourse
d. Mens Rea:  
· General intent crime:  A D is guilty of rape if he possessed a morally blameworthy state of mind regarding the female’s lack of consent
· Defense: If D entertained a genuine and reasonable belief that the female voluntarily consented to intercourse with him, not guilty of rape.  In some jurisdictions, even D’s reasonable mistake of fact regarding the female’s lack of consent is not a defense.
e. Rape Shield Laws:

· Admissible:  Prior consensual acts of sexual intercourse with the accused
· Inadmissible:  1) Prior consensual sexual acts with persons other than the accused; 2) Her reputation for lack of chastity; Exceptions:  If there’s good cause to allow for admission; If it conflicts with 6th amendment (right to introduce evidence that establishes his innocence) 
3. MPC Rape Sec. 213:  A male is guilty of rape if acting, purposely, knowingly, or recklessly regarding each of the elements of the offense, he has sexual intercourse with a female under any of the following circumstances: 1) Female is less than 10 years; 2) Female is unconscious; 3) He compels the female to submit by force or by threatening her or another person with imminent death, grievous bodily harm, extreme pain or kidnapping 4) He administers or employs drugs/intoxicants in a manner that substantially impairs the females ability to appraise or control her conduct
a. Partial Marital Immunity Rule:  When man rapes wife, it’s only rape if couple is legally separated; Immunity covers couples living together as man and wife who are not legally married.
b. Defined in terms of male’s acts of aggression as opposed to female’s lack of consent 
c. Does not require proof of resistance
d. Threat of violence can be directed at third party.  Threat to kidnap her or another is sufficient
e. Intercourse by fraud in factum does not constitute rape
f. Silent as to admission of past sexual conduct or reputation of chastity.
IX. Inchoate Offenses

A. Attempt: A criminal attempt occurs when a person, with the intent to commit an offense, performs any act that constitutes a substantial step toward the commission of that offense.

1. General Principles: 
a. Six stage process: (Don’t punish first three stages)

· 1st Actor conceives the idea of committing a crime

· 2nd Actor evaluates the idea to determine whether to follow through

· 3rd Actor fully forms the intention to go forth

· 4th Actor prepares to commit the offense

· 5th Actor commences the commission of the offense

· 6th Actor completes his/her actions, achieves criminal goal

b. Two varieties of attempt:

· Complete (but imperfect) attempts:  D performs all the acts D set out to do, but failed to attain criminal goal

· Incomplete attempts:  D does some of the acts necessary to achieve the criminal goal, but D quits or is prevented from continuing.

c. Substantial step:  Any conduct that has reached the fifth stage of criminality above, i.e., conduct that has passed the stage of preparation, and moved to point of perpetration.

d. Merger:  If D is charged with substantive offense, and the jury convicts D of this offense, the criminal attempt merges with the substantive crime; lesser offense of attempt is absorbed by greater offense.
2. Common Law Attempt

a. Mens Rea (Specific Intent Crime):  D must: 1) intentionally commit the acts that constitute the actus reus of an attempt, must intentionally perform acts that bring D in close proximity to commission of a substantive offense; and 2) D must perform these acts with specific intention of committing the target crime.
· Result Crimes:  The ordinary rule is that a person is not guilty of an attempt unless D’s actions in furtherance of the prohibited result are committed with the specific purpose of causing the unlawful result.
i. Attempted Felony Murder:  Attempted felony murder is not a cognizable offense because attempted murder requires a specific intent to kill.
ii. Attempted voluntary manslaughter:  can be convicted of attempted voluntary manslaughter
iii. Attempted involuntary manslaughter:  Can’t be convicted of attempted involuntary manslaughter when the latter offense is based on a mens rea of criminal negligence or state other than intent-to-kill because it’s illogical to say a person can intentionally commit an unintentional crime
· Conduct/Attendant Circumstances Crimes:  Can be convicted as long as D had specific intent to engage in the conduct that if performed constitutes the substantive offense.
b. Actus Reus:  An attempt involves “perpetration” rather than “preparation;” D’s conduct must be “proximate” to completion rather than “remote.”  
· Subjectivists favor actus reus test of attempt that allows for early attachment of guilt, proof of actor’s dangerousness as evidenced by mens rea is paramount (want to allow for early intervention/arrest).  Objectivists fear trampled civil liberties, arrest for little more than bad thoughts.
· Tests that focus on how much remains to be done:
i. Last Act Test:  There’s a general agreement that an attempt occurs at least by the time of the last act
ii. Physical Proximity Test: An attempt does not arise unless an actor has it within her power to complete the crime almost immediately
iii. Dangerous Proximity Test:  A person is guilty of an attempt when her conduct is in “dangerous proximity to success;” or when an act “is so near to the result that the danger of success is very great”
iv. Indispensable Element Test:  An actor who does not yet possess a necessary instrumentality for the crime, has not yet crossed the line from preparation to perpetration, e.g. Murderer who hasn’t purchased a gun
· Tests that focus on how much has been done:  
i. Probable Desistance Test:  The actor reached a point where it is unlikely that he would have voluntarily desisted his effort to commit the crime; jury tries to identify the “point of no return” of an ordinary person in the actor’s shoes.
ii. Unequivocality Test:  An attempt occurs when a person’s conduct, standing alone, unambiguously manifests her criminal intent.  (as if jury viewing video with sound off)
c. DEFENSES TO ATTEMPT:  At common law, factual impossibility is not a defense, but legal impossibility is a defense.

· Factual Impossibility:  Exists when a person’s intended end constitutes a crime, but she fails to consummate the offense because of an attendant circumstance unknown to her or beyond her control, e.g. picket pocket reaching into V’s empty pocket.
i. Limited Exception (adopted by at least one state) = “Inherent” Factual Impossibility:  It applies if the method to accomplish the crime was one that “ a reasonable person would view as completely inappropriate to the objective sought.” (ex. a witch casting curse upon someone to bring about death)
· Pure Legal Impossibility:  Arises when the law does not proscribe the goal that the D sought to achieve (D thinks it’s illegal to purchase prune juice, buys it, but it’s not illegal)
· Hybrid Legal Impossibilty (Most states have abolished it as Defense):  Exists if the actor’s goal is illegal, but commission of the offense is impossible due to a factual mistake regarding the legal status of an attendant circumstance that constitutes an element of the charged offense.  (D receives unstolen property believing that it was stolen)
· Abandonment (Many courts decline to recognize):  It applies only if the D voluntarily and completely renounces her criminal purpose.  Abandonment is voluntary when it is the result of repentance or a genuine change of heart.
3. MPC Attempt Sec. 5.01:  A person is guilty of an attempt to commit a crime if, acting with the kind of culpability otherwise required for commission of the crime, he:
a. Purposely engages in conduct that would constitute the crime if the attendant circumstances were as he believes them to be; or (applies to completed attempts that involve conduct crimes)

b. When causing a particular result is an element of the offense, does or omits to do anything with purpose of causing or with the belief that it will cause such result without further conduct on his part; or (applies to completed attempts that involve result crimes)

c. Purposely does or omits to do anything that under the circumstances as he believes them to be is an act or omission constituting a substantial step in a course of conduct planned to culminate in his commission of the crime. (applies to incomplete offenses, must use 5.01(2) which elaborates on substantial step)
d. MPC Mens Rea:   A person is not guilty of a criminal attempt unless it was her conscious object to engage in the conduct or to cause the result that would constitute the substantive offense.  Two Exceptions:  
· (1)(b) and (1)(c) expressly and implicitly provide that a person is guilty of attempt to cause a criminal result if she believes that the result will occur, even if it were not her conscious object to cause it.
· For attendant circumstances, it is sufficient that the actor possessed the degree of culpability required to commit the substantive offense.
e. MPC Actus Reus:  Substantial Step required.  Conduct is not a substantial step unless it strongly corroborates the defendant’s criminal intent; actor’s conduct in light of all circumstances must add significantly to other proof of her criminal intent.
f. MPC Defenses to Attempt:

· Hybrid Legal Impossibility:  NO DEFENSE
· Legal Impossibility:  IS A DEFENSE
· Abandonment:  IS A DEFENSE if 1) D abandons her effort to commit crime or prevents it from being committed, and 2) D’s conduct manifests a complete and voluntary renunciation of her criminal purpose
g. MPC GRADING OF OFFENSES:  Attempted offense is same grade and degree as substantive crime.

B. Conspiracy (Pinkerton case – brothers conspiracy to violations IRC) (Swain case – drive-by shooting of boy; intent to kill question

1. in conspiracy, draw the line b/t # 3 and # 4: 

a. 1. IDEA

b. 2. CONSIDER

c. 3. DECIDE

d. 4. PREP

e. 5. START OFFENSE

f. 6. FINISH

2. Criminal Conspiracy defined as: “a partnership in criminal purposes,” a mutual agreement or understanding, express or implied, between two or more persons to commit a criminal act or to accomplish a legal act by unlawful means

3. COMMON LAW

a. conspiracy does not merge with other crimes (unlike attempt)
b. the object of conspiracy must be an unlawful act or a lawful act by criminal or unlawful means
c. Mens Rea:

· specific intent offense (intent that the object of the agreement be achieved)
· dual intent: two or more persons must: 1) intend to agree and 2) intend that the object of their agreement be achieved 

d. Actus Reus: Agreement and Overt Act (varies by jurisdiction, some only need agreement)
· Agreement

i. can be less than meeting of the minds
ii. tacit agreements will do; no documents need to be written, no words spoken

iii. defendants need not have met one another, know each other’s identity, know the crime, or be in on it from beginning

· Overt Act
i. distinguish from preparation, some jurisdictions require substantial step

ii. not all conspirators had to commit overt act (contrast w/ attempt)

iii. can be lawful act in furtherance of conspiracy (phone call)

iv. small act, some jurisdictions don’t require substantial step

v. can be omission (guard doesn’t lock door)

· Plurality Requirement: there is no conspiracy if one of two parties to an agreement lacks the specific intent to commit the substantive offense, must be bilateral agreement (mistake of fact could serve as defense)

· PINKERTON DOCTRINE: a party to a conspiracy is responsible for any criminal act committed by an associate if it:

i. falls within the scope of conspiracy; or

ii. is a foreseeable consequence of the unlawful scope of the agreement

iii. done in furtherance of the conspiracy

iv. all conspirator’s liability exists even if did not assist the party who imputed him (enlargement of accomplice law/similar rationale to felony-murder rule)

4. MPC: conspiracy merges with other crimes (MPC § 1.07 (1)); object of the agreement must be a criminal offense (differs from CL)
a. Mens Rea 

· specific intent offense: conspiratorial agreement must be made with the purpose of promoting or facilitating the commission of the offense (MPC § 5.03 (1))
b. Actus Reus

· Agreement (four types) (MPC § 5.03(1))
i. agrees to commit offense; or
ii. agrees to attempt to commit an offense; or
iii. solicits another to commit an offense; or
iv. aids another person in the planning or commission of the offense
· Overt Act (only required w/ misdemeanors or 3rd degree felonies)
· Unilateral Approach: conspiracy defined in terms of guilt of single party; a person is guilty of conspiracy with another person if he agrees with such other person to commit an offense (mistake of fact not defense) (MPC § 5.03(1))
5. DEFENSES TO CONSPIRACY

a. impossibility defenses not recognized at CL or MPC
b. abandonment

· COMMON LAW
i. not a defense; once agreement is formed, crime committed
ii. in some jurisdictions, cannot thwart after overt act
iii. if all co-conspirators renounce, and only one is left, cannot charge that actor with conspiracy

· MPC

i. a defense if actor communicates to co-conspirators that getting out; and

ii. have to attempt to thwart a conspiracy

X. Accomplice Liability- 
A. Accomplice Liability:  At common law and under MPC, S can be convicted even if P is acquitted, and he may be tried before P, P’s guilt still needs to be established; S can be prosecuted for different offense/degree.
1. Mens Rea: COMMON LAW

a. dual mens rea requirement (intend to assist + intend to commit offense)
i. actor must have intent to assist the principal to engage in conduct that forms the basis of the offense charged; and
ii. must have intent requisite for the offense charged (same as principal)
b. generally, “knowledge” of criminal purpose can exculpate: accomplice must share criminal intent with principal; need something more than just de facto helpfulness
c. conviction of an accomplice in the commission of a crime of recklessness or negligence is generally permitted as long as possessed requisite dual mental state
d. Natural and Probable Consequences Doctrine: (Linscott – rob the cocaine dealer) accomplice can be liable for principal’s actions if they were reasonably foreseeable consequences of the crime [see p. 478 in hornbook]
2. Mens Rea: MPC

a. dual mens rea requirement (intend to assist + intend to commit offense)
b. person is an accomplice if he assists with the purpose of promoting or facilitating the offense (MPC § 2.06 (3)(a))
c. like common law, “knowingly” facilitating commission of offense will exculpate, the actor must have purposely assisted to be culpable
d. when causing a particular result is an element of a crime, a person is an accomplice if he was an accomplice in the conduct that caused the result, and he acted with the sufficient culpability for the offense charged (recklessness or negligence) (MPC § 2.06 (4))
e. rejects Natural and Probable Consequences Doctrine (liability does not extend beyond shared purpose)
3. Actus Reus : COMMON LAW: Must have requisite dual mens rea

a. assistance by physical conduct (holding victim down, driving getaway car)

b. assistance by psychological influence (encouragement, assurance, supporting inference of threat)

c. assistance by omission (if actor has duty to intervene and doesn’t, can be accomplice)

i. general rules of causation do not apply to actus, accomplice does not have to be “but for” cause; thus, cases focus on minutia for what is requisite actus

d. ACCOMPLICE MUST HAVE AIDED IN FACT, NOT ENOUGH TO ATTEMPT TO AID
4. Actus Reus: MPC
a. Must have requisite dual mens rea; -actor is an accomplice if:

i. solicits another person to commit offense; or

ii. aids or agrees or attempts to aid in committing offense; or

iii. omission: has a legal duty to prevent commission of offense but fails to do so (the omitter must possess the mental state required of accomplice)

iv. MPC treats accomplices as principals
v. Attempt and Accomplice liability merge (MPC 2.06 AND MPC 5.01(3)) A person who engages in conduct designed to aid another to commit a crime that would establish his complicity under 2.06 if the crime were committed by a principal, is guilty of attempt to commit the crime (MPC 5.01(3)) (when accomplice does help, judged as attempter)

vi. An accomplice who attempts to aid a principal is also guilty under 5.01(3); even though the principal may not be guilty of attempt, the accomplice is judged by his own conduct (when accomplice does not help, judged as accomplice)

5. DEFENSES
a. COMMON LAW

i. withdrawal/abandonment: accomplice must communicate his withdrawal to the principal and make bona fide efforts to neutralize the effect of his prior assistance
1. one who has offered mild encouragement to the crime may neutralize by communicating his objection, except where crime has reached point at which it is virtually unstoppable
b. MPC (MPC 2.06(6))

i. if actor is a victim of the offense; or
ii. if actor’s conduct is inevitably incident to offense (purchaser of narcotics not accomplice in sale of controlled substance); or
iii. if abandons participation before crime is committed and deprives offense of its effectiveness (thwart); or makes timely warning to law enforcement; or prevents commission of the offense

XI. DEFENSES

A. Categories of Defenses

Failure of Proof

Offense Modifications

Justifications

Excuses

Nonexculpatory Public Policy Defenses

B. Burden of Proof  (Patterson case- ( killed wife’s lover and claimed EED) (Peterson case- ( catches victim and others trying to steal from his car, gets gun, taunts victim from yard and kills him):  At common law, generally D must prove his defense beyond a preponderance of the evidence, but varies by jurisdictions; prosecution must disprove affirmative defense beyond a reasonable doubt.
C. Principles of Justification

1. Structure of Justification Defenses

2. SELF-DEFENSE

a) General Principles

**COMMON LAW

-necessity defense, deadly force is justified in self-protection if the actor reasonably believes that its use is necessary to prevent apparent, unlawful, imminent use of deadly force by the aggressor
Four Elements:

1) necessity
-force should not be used against another person unless it is necessary

-no other options – exceptions:

no-retreat rule: non-aggressor can use deadly force to repel an unlawful deadly attack, even if aware of place he can retreat to complete safety (minority of jurisdictions do not follow this rule)

castle doctrine: no requirement to retreat in home

2) proportionality
-person not justified in using force that is excessive in relation to the harm threatened (deadly force to repel non-deadly attack)

3) reasonable-belief rule
-person is justified in using force to protect himself if he has reasonable grounds for believing , and actually believes, that such force is necessary to repel an imminent unlawful attack, although appearances prove to be false

4) aggressor limitation
-an aggressor has no right to the claim of self-defense

-“deadly aggressor”: initiates deadly attack

-“nondeadly aggressor”: initiates nondeadly attack

-aggressor may purge himself of status and claim self-defense; a deadly aggressor must expressly communicate no longer threat to victim

-Risk to Mother Theresa: “transferred-justification doctrine,” (’s right of self-defense transfers from the intended to the actual victim; provocation can transfer, if reckless or negligent probably not justified

**MPC

-a person is justified in using force if he believes such force is immediately necessary to protect himself against the exercise of unlawful force – MPC § 3.04(1)

- MPC § 3.04(1) differs from Common Law in 2 ways:

1) actor’s subjective belief and his belief need not be reasonable

2) substitutes “immediately necessary … on the present occasion” for common law’s imminence requirement (authorizes self-protective force sooner)

-deadly force unjustifiable unless actor believes immediately necessary to protect himself against – MPC § 3.04(2)(b):

death

serious bodily injury

forcible rape

kidnapping

Aggressor Limitation: deadly force unjustifiable by an aggressor who provoked the use of force against himself with the purpose of causing death or serious bodily injury

Retreat: a person may not use deadly force against an aggressor if he knows that he can avoid the necessity of using such force with complete safety by retreating – MPC § 3.04(2)(b)(ii)

Exception: no requirement to retreat in home if not initial aggressor

-Risk to Mother Theresa: if a person justifiably uses forces against an aggressor, but is reckless or negligent in regard to safety of an innocent bystander, the justification ( is only available against the aggressor and not the bystander – MPC § 3.09(3)

b) “Reasonable Belief” Requirement

i. In General (Goetz case – white guy kills 4 black teenagers in fear of mugging on subway train)
ii. The Debate Continues: Objective, Subjective, or a Mixed Standard? (Wanrow case – seeks out potential child molester to house and kills)
iii. Battered Woman Syndrome (Norman case – 20 years of marriage; wife force to prostitute self)
-applies to any defense at Common Law (requires imminent threat) and MPC (requires imminent need)

Self-Defense Issues:

· Imminence of danger – blurs line of doctrine (can be argued as impending)
· Reasonableness of belief in danger; subjectiveness of RP/UC
· Can be both justification and excuse
· No safe retreat possibility
· How does shooting husband tie into “learned helplessness” (homicidal self-defense) (argument against BWS)
· Retreat sometimes not required when attacker is co-habitant (but possible)
· Sometimes “imperfect” self defense allowed – mitigates to man.
· Majority of court that state must disprove S-D
Procedural Issues:
· BWS may speak to honesty of belief more than reasonableness
· Why needs expert testimony?
· Looking for sympathy – jury nullification
3. Necessity (“Choice of Evils”)

-residual justification defense

-if circumstances compel a choice among various evils, an actor should not be punished if he chooses the least harmful option

a) General Principles (Leno case- distributing sterile needles to prevent AIDS)
***COMMON LAW

Justified on six conditions:

1) actor must be faced with clear and imminent danger

2) (, as a reasonable person, must expect that his action will be effective in abating the danger he seeks to avoid (must be causal relationship between his action and harm to be avoided)

3) no legal alternatives
4) harm actor will cause by violating law is less serious than the harm he seeks to avoid (reasonably foreseeable)

5) cannot claim necessity if excluded by legislature

6) cannot claim necessity if ( wrongfully place himself in a situation in which he would be forced to engage in criminal conduct (MUST HAVE CLEAN HANDS)

***MPC (choice of evils)

Justified on three conditions: MPC § 3.02(1)(a)-(c)

1) actor believes that his conduct necessary to avoid harm to himself or another

2) the harm to be avoided by actor’s conduct is greater than that sought to be avoided by the law prohibiting his conduct

3) no legislative intent to exclude the conduct in such circumstances plainly exists

Differences from Common Law:

1) rejects imminence requirement

2) defense not automatically unavailable if person at fault, only if acted with level of reckless or negligent culpability (like self-defense exception) (NO CLEAN HANDS REQUIREMENT)
3) not limited to homicides

b) Civil Disobedience: Direct and Indirect; Indirect: Never entitled to necessity defense; Existence of law doesn’t mean there’s a legally cognizant harm; Legal alternatives: go to Congress, vote; Not likely to abate harm because action is indirect

c) Defense to Murder? (Dudley and Stephens case- out at sea)
POLICY: normally don’t let choice of evils defense when a person has killed another innocent person to protect others; don’t want to jury to focus on body count

D. Principles of Excuse

1. DURESS (Contento-Pachon case- stomach transport of cocaine balloons)
COMMON LAW: ELEMENTS of duress: :  at common law, not applicable to murder
· Immediacy: threat of injury must be present, immediate, or impending

· Well grounded fear that the threat will be carried out; (genuine fear)

· No reasonable opportunity to escape

· Must have clean hands

MPC: -  MPC Sec. 2.09

1) It’s an affirmative defense that the actor engaged in the conduct charged to constitute an offense because he was coerced to do so by the use of, or a threat to use, unlawful force against his person or the person of another, that a person of reasonable firmness in his situation would have been unable to resist.

Distinctions between MPC and common law

1) MPC doesn’t require immediacy, or 

2) MPC doesn’t require that threat be directed at you or family member

3) Generally applicable, you can raise it even if you killed someone, no limitations

2. *****INSANITY

Procedural Context: a criminal trial may not proceed if the ( is incompetent to stand trial

-a state may presume that a ( is competent to stand trial and require him to prove his incompetency by a preponderance of evidence

-however, it violates due process to impose a stricter burden on the (, such as “proof by clear and convincing evidence” of incompetency

-focus on mental status of (
-CLOCK → figure out when we want to know about it ((’s mental status at a particular point in time) --- we care about it at the time of trial (because indicates whether ( can actually stand trial)

-with regard to the insanity defense, we care about the mental status at the time of the event (offense)

-starting point is when you care about it (time of the disability)

-different disabilities may produce problems: mental retardation v. mental illness

-only if actor had requisite mens rea does insanity apply!!

-POLICY: although had mens rea, something about mental state that it is unfair to punish
Insanity Defense (Class Notes)

· Culpability questions focus on how D was then.  

· First inquiry:  Mens rea, if D because of mental illness or retardation couldn’t form the requisite intent, can’t be convicted.

· Prosecution must prove Mens Rea.

· Insanity Defense resifts same evidence that you looked at for mens rea.

· Insanity Defense say that even if D had requisite mens rea, maybe his mental illness so affected his understanding of the world and his behavior, he gets the defense.

· Insanity Defense is excuse, not justification…saying we’re not saying that what you did is right, but we understand it.

· Almost all jurisdictions have insanity defenses

· D must raise defense

· Jurisdictions vary as to level of burden of proof.

· Tests of Insanity:

· M’Naghten Rule (Rule until 1950s):  Test for insanity is cognitive; Was D because of mental illness, or defect incapable of distinguishing right from wrong….Did D know at the time of the offense that what he was doing was wrong?   Rule:  A person is insane if at the time of her act, she was laboring under such a defect of reason, arising from a disease of the mind, that she: 1) did not know the nature and quality of the act that she was doing; or 2) if she did know it, she did not know that what she was doing was wrong.
· MPC (Picked up irresistible impulse test):  Two prong test: 

· 1) Couldn’t appreciate criminality/wrongfulness of conduct (cognitive)

· 2) Couldn’t conform conduct to the requirements of law (volitional; irresistible impulse)

· Roughly half states adopted, and all federal jurisdictions adopted

· Hinkley got off because of MPC test, and pissed people off.

· Congress said we’re going back to M’Naghten, no volitional prong

· Number of states also got rid of volitional; best argument…

· All federal cases are done under M’Naghten, and half of states use it as well.



