Criminal Law ATTACK Outline

Analyze each for every crime:

1. Actus Reus (Is act or omission voluntary/involuntary-  what is social harm/crime?)

2. Causation (Was social harm caused by D’s voluntary act?  Actual Cause/Proximate Cause?  Are there intervening causes?)

3. Mens Rea (What is statutorily required mens rea?  What was D’s mens rea?  Was the offense, General Intent, Specific Intent, or Strict Liability?)

4. What attendant circumstances must have been present for crime to have been committed?

5. Alternative Liability Theories/ Inchoate Crimes

a. Attempt- Inchoate Offense

b. Conspiracy- Inchoate Offense

c. Accomplice- Accomplice Liability

6. What are possible defense factors?

a. Elemental defenses to each prosecutorial element (Mens rea elements, etc.).

b. Mistake of fact

i. Specific Intent: CL: Honest, good-faith unreasonable belief

ii. General Intent:  CL: Honest, good-faith, reasonable belief

c. Mistake of law:  

7. What are prosecutorial factors?

a. Morally wrong:  applies to mistake of fact defense

b. Legally wrong:  applies to mistake of fact defense

c. Willful blindness:  applies to mens rea element of knowledge

d. Transferred Intent

8. Affirmative Defenses

a. Self-Defense- CL, Necessity, proportionality, reasonable-belief, clean-hands

b. Necessity (lesser of 2 evils)-  CL: clear and imminent danger, action will be effective, no legal alternatives, less serious harm than the harm D trying to avoid

c. Duress- CL: immediacy, genuine fear, no opportunity to escapee, clean hands

d. Insanity

9. Misc. Defenses

a. Unconstitutionality

b. Withdrawal/Abandonment (Inchoate offenses and Accomplice Liability Only)

c. Factual Impossibility:  (Inchoate Offenses only)
d. Legal Impossibility:  (Inchoate Offenses only)

10. Policy and Punishment Theories (Utilitarian v. Retributivist)

I. ACTUS REUS (Voluntary Act or Omission that results in social harm)

a. Voluntary Act?-  Maybe liability, go to causation

b. Involuntary Act?-  No liability; affirmative defenses

i. Reflex, convulsion

ii. Movement during unconsciousness/sleep

iii. Hypnosis

iv. Movement not a product of actor’s efforts/forced

c. Omission- No duty to act, except:

i. Status relationship (parent/child)

ii. Contractual assumption of duty to care for another

iii. Statute imposes duty

iv. Voluntary assumption of care for another, secluding helpless person as to prevent others from rendering aid.

v. When person creates risk of harm to another (driver hits pedestrian, must stop and render aid)

d. Social Harm (Injury or endangerment to some-thing/one valued by society)

i. G.R.:  No harm, no guilt

ii. Categories

1. Result:  end result is punished-act must result in harm

2. Conduct: act which could endanger is punished-no harm necessary

3. Attendant Circumstances: act would not be a crime- “but for these circumstances” and qualification of conduct or result

II. CAUSATION (Action that results in social harm must have both actual and proximate cause to convict)

a. Actual Causation: “but for test” (MPC and COMMON LAW)
i. Acceleration: multiple actual causes, “but for the act of D would the harm have occurred when it did?  If there’s acceleration, then there’s causation
b. Proximate Cause:  Act that is the direct result of social harm (When a result occurs, but not in same manner planned, still proximate cause.)
i. Breaks the causal chain:
1. Supervening cause: Something that breaks the causal chain
2. Intervening cause:  Something comes between actors and resulting social harm
a. Coincidence: Will break chain of legal cause only if it is unforeseeable

b. Responsive Act:  Must be abnormal and unforeseeable to relieve D of criminal liability
3. Apparent Safety Doctrine:  When V reaches a position of safety, the original wrongdoer is no longer responsible for the ensuing harm
4. Free, Deliberate, Informed Human Intervention:  V’s decision to sleep outside in cold, rather than seek warmth at father’s house, knowing it was cold outside.
III. MENS REA- Intent; Definition:  State of mind of mind in accomplishing actus reus.
a. Is it a Specific Intent, General Intent, or Strict Liability crime?
b. Common Law:
i. Intentionally/Willfully:  
1. D desires to cause the social harm, or
2. D acts with knowledge that the social harm is virtually certain to occur as a result of his conduct
ii. Knowingly:  Knowingly causes a particular result or engages in specified conduct
1. Is aware of the fact/attendant circumstances
2. Correctly believes that they exist
3. Willful blindness (D avoids finding out whether attendant circumstance exists)
iii. Recklessness:
1. D should be aware that conduct poses a very substantial a substantial and unjustifiable risk
2. D consciously disregards risk that harm will occur
iv. Criminal Negligence:
1. D’s conduct constitutes deviation from standard of care of reasonable person in actor’s situation
2. D’s conduct is a deviation if actor takes an unjustifiable risk of creating harm to another
c. MPC:  Every element of crime must have designated intent; if no intent specified, must be at least reckless; Intent listed applies to all elements, unless otherwise stated
i. Purposely;

1. If it is the actor’s “conscious object to engage in conduct or cause the result”
2. Awareness or believes or hopes that attendant circumstances exist
ii. Knowingly:

1. Is aware that conduct is of that nature or that attendant circumstances exist
2. Is aware or practically certain that conduct will cause result

3. If knowledge of existence of fact is element, awareness of high probability of its existence is sufficient (Allows for crim. liability of willful blindness)
iii. Recklessly:

1. Conscious disregard of substantial and unjustifiable risk that the material element exists or will result from conduct
2. Disregard of risk must be gross deviation from standard of care of law-abiding person in actor’s situation 
iv. Negligently: 
1. Should’ve been aware that a substantial, unjustifiable risk that material elements exists or will result from conduct
2. Risk must be such that failure to perceive it involves gross deviation from standard of care of reasonable person in actor’s situation
d. Strict Liability:  No mens rea required
i. Generally, courts won’t make an offense that has not specific mens rea a strict liability offense
ii. Generally, strict liability offenses are misdemeanors, carry punishment of fine.
e. Mens Rea DEFENSES
i. Mistake of FACT:

1. Common Law:
a. General Intent Crime:  Must negate mens rea for crime, must be good faith and reasonable
b. Specific Intent Crime:  Must negate mens rea of each element.  Must be good faith, but can be unreasonable

c. Strict Liability:  NO DEFENSE
d. Exceptions:  MORAL WRONG and LEGAL WRONG (see outline under Mens Rea)
2. MPC
a. Must negate requisite Mens Rea as to an element
i. Defense argument:  If facts had been as D believed-no crime because no mens rea
ii. Plaintiff’s argument (D’ counter-argument):  If facts had been as D believed them to be, D would be guilty, and can be punished
ii. Mistake of LAW:

1. Common Law:  Never a defense unless,
a. Due process exception- Status, jurisdiction, notice
b. Reasonable reliance on Official misstatement
c. Specific Intent Crime:  Different-law mistake is a Defense (D was unaware or misunderstood importance of another law) belief must be good-faith, but can be unreasonable
d. General-Intent Crime: No defense of different-law mistake
2. MPC:  No defense unless
a. Reasonable reliance
b. Fair Notice
c. Mistake of law defense if it negates material element of offense or if statute defining offense says it’s a defense.
