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632 EVIDENCE/TRIAL PRACTICE
Semester I, 2003-2004

Final Examination Professor Barbara Bergman
UNM School of Law Saturday, December 13, 2003
Six Credits Tuesday, December 16, 2003
9:00 a.m. to 12:00 noon

INSTRUCTIONS
1 This examination consists of twenty-five (25) multiple-choice questions and one essay

question. The multiple-choice questions are worth a total of seventy-five (75) points.
The essay question is worth twenty-five (25) points. Thus, the entire examination is
worth a total of one-hundred (100) points. That means the multiple-choice questions are
worth % of the exam grade and the essay is worth %. I suggest you allocate your time
accordingly.

2. Answer the multiple-choice questions on the examination itself. Answer the essay
question in a bluebook(s). Please be sure to:

(a) Put your examination number on each page of your exam and on each bluebook.

(b)  For the essay answer in the bluebook, please skip every other line so that your
answer is easier to read and I have room to write comments.

(c)  Tum in everything at the end.
3 This is a MODIFIED OPEN BOOK EXAMINATION. You are permitted to use your
notes, any outlines that you and/or your classmates prepared, any required texts, and any

material distributed in class (including the little Lexis booklet of the Federal Rules of
Evidence). You may not use any commercial outlines.

End of General Instructions

GOOD LUCK!

[THE QUESTIONS BEGIN ON PAGE 2.|



PART II — Essay Question

(25 points)

For purposes of answering this question, assume that the Federal Rules of Evidence
(or federal common law when appropriate) apply, unless instructed otherwise. Please
answer the question in your bluebook(s).

You are a law clerk at a local civil litigation firm. The firm has taken on a new case that
raises breach of warranty and product liability claims. The facts are as follows:

Maurice Werth and his mother, Betty Werth, want to bring suit against the manufacturer
of an allegedly defective t-shirt that caused Maurice to sustain extensive burns. In 2002, Mrs.
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Werth purchased this “Tasmanian Devil” t-shirt for Maurice, who was then ten years old. The
shirt was an adult size and made of a 50/50 blend of cotton and polyester.

Maurice was wearing the shirt in January of that year while watching the Super Bowl. At
some point during the game, Maurice decided to go into the kitchen to cook some hot dogs for
dinner. He got too close to the open flame of the gas stove and the shirt caught fire. Maurice
suffered second and third degree burns that covered 25 to 35 percent of his body. He has since
undergone several surgeries and extensive physical therapy.

In preparation for trial, the firm has consulted Joe Exeter, a flammability expert who has
experience with flammability wamings with regard to mattresses and furniture. He has no
particular experience or special training with respect to warnings on clothing and has authored no
peer reviewed publications in this area. He has, however, read extensively on the topic and is
familiar with the writing in the field.

The firm has collected a series of advertisements from the 1990s by manufacturers of
flame-retardant materials. The firm’s senior partner believes that these advertisements show the
defendant’s knowledge of the availability of such materials that could have been used in
manufacturing the t-shirt.

The firm has also collected portions of the Consumer Products Safety Commission
(CPSC) press releases and publications that contain statements made by individual
commissioners. (The CPSC is a public agency.) For example, one of the publications includes
the statement: “As a mother, I hope parents will wisely choose the safer alternative of tight-
fitting cotton sleepwear” and “it is imperative that a visible point of purchase label of some type
be on the garment or inside the garment wrapper.”

Finally, the firm has put together a video depicting Maurice Werth’s therapy, special
dressing requirements, and post-surgery condition. The video is in color and graphically
portrays the extensive and debilitating effects of the burns Maurice suffered. You watched the

video and almost threw up.

The senior partner has asked for your advice about the likely admissibility of (1) Joe
Exeter’s testimony, (2) the advertisements, (3) the excerpts from the CPSC press releases and
publications, and the (4) video. He realizes that he has not given you much detail, but he is
primarily interested in your initial input on the evidentiary issues that are most likely to arise and
how the firm might try to address them. He expects that the Federal Rules of Evidence will
apply. What do you tell him?

[END OF EXAM]
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Write your number, title of course and date above
and in each blue book. 7?_{, Q,q = 9 C
Do not put your name on the blue book.

DO NOT OPEN THIS EXAMINATION UNTIL THE
PROCTOR TELLS YOU TO START!

When the proctor tells you to start, break the seal on your examination, turn
the page and begin to work.

A five-minute warning will be given by the proctor. When time is called,
stop writing. Fill out your receipt, including the name of the exam, the date, the
name of the professor, and your exam number. Take your exam, any relevant
material, and receipt to the Forum where the proctors will collect your exam.
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