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627 Criminal Procedure 11
Semester 11, 2003

UNM School of Law Charles Daniels
Final Examination Thursday, May 8, 2003
Three Credits Friday, May 16, 2003

9:00 a.m. to 12:00 noon

(Three Hours)
Open Book Examination

Identify and explain succinctly the proper resolution of the issues presented in
these three situations. If more facts are needed, explain why.

Problem 1

To: You, my new associate May 9, 2003
From: Me, the lawyer you work for

I’ve been retained by John Sun, a naturalized Chinese-American Sandia labs
employee, to replace his prior lawyer, who gave me the information in this memo. Sun
and five other Sandia scientists of Chinese descent were indicted by the federal
government on February 22, 2003, for unauthorized downloading of top secret nuclear
weapons data onto their personal computers, although they are not charged with
conspiring together to do it. The offenses by the six allegedly took place at various times
before a visit to Albuquerque by a delegation from mainland China on July 4, 2001, with
Sun’s downloading allegedly taking place on July 2, 2001. The FBI agent in charge of the
case was working undercover from September 20, 2001, until March 1, 2003, and the
case was presented to the grand jury solely through the testimony of his new supervisor,
who was not involved in the investigation but who related the facts to the grand jury.

After Sun’s arrest on the indictment, the six defendants were brought before a
federal magistrate, who set bond at one million dollars cash apiece, in light of the
“seriousness of the charges in these times of heightened national security.” Three of the
defendants posted bond, but Sun has been unable to afford it.

The prosecutor has made a plea offer to a reduced charge carrying a maximum ten
year sentence instead of the life sentence Sun is now facing. The offer will be withdrawn
if it 1s necessary to respond to any discovery motions for (1) the identity of the informant
who reported that he observed Sun personally downloading the data on July 1, 2001, and
(2) impeaching information about the informant, who is expected to be the star
government witness at trial. Sun says he will take the plea offer if that is the only way to
avoid a life sentence.

Sun insists that he is innocent, and that he was on a camping trip in the Gila
wilderness from June 30 through July 3, 2001. His brother was the only person with him



on the camping trip, but died in December 2002. Before Sun left on the 2001 camping
trip, he left his laptop computer and office key with his office mate, Brian Moon. a
codefendant. Moon’s counsel confirms this, but says Moon will not take the stand at the
upcoming joint trial of the six defendants.

A trial date of April 25 was set at the March 12 arraignment, but the judge got tied
up with some trials in older cases and reset the trial for May 25, 2003

Since [ have never handled a criminal case before, and since you took Criminal
Procedure II in law school, [ am going to need your help in sorting all this out. Please tell
me what we should do

Problem 2

You are defending Tammy Faye, an evangelical minister indicted for embezzling
funds from a TV ministry and falsifying evidence. During the State court voir dire, the
prosecutor uses peremptory challenges to excuse the four jurors, all female, who belong
to evangelical sects. What do you do and what is the likely result?

After the jury is selected and sworn, you object to the prosecutor’s opening
statement comment that Faye “clammed up and took the 5" when she was arrested.” The
judge asks what remedy you are seeking. What do you say and why?

One of your key defense witnesses is Oral Swagger, the director of the missionary
wing of the ministry and severed codefendant who has not yet been brought to trial. He
testifies on the first morning of your direct examination of him that the funds in question
were not embezzled at all, but were used to buy supplies for their missionaries in foreign
countries, where all transactions had to be handled in cash. Over the lunch hour, you meet
with him and his attorney to go over the planned afternoon testimony. His attorney has to
go meet a new client and tells the two of you to continue without her. When you ask
Swagger to explain the handling of the withdrawn funds, he asks, “Are you asking what
we really did with the money or what my testimony is going to be?” When he sees your
surprised look, he says, “Look, I thought you knew that this is all a lie, but don’t worry, I
did fine this morning and I’ll do fine this afternoon—I"m a natural salesman.” What do
you do now and why?

When you later confront your client about what Swagger has said, she tells you to
forget about it because the devil has been tormenting him and making him see things that
aren’t there. She insists that the missionary story is true, although you suspect strongly
that 1t is a lie by the time she says she wants to take the stand and tell the jury about it.
She wants to testify tomorrow. What do you do now and why?

The prosecution calls Swagger as its first rebuttal witness. He testifies that his
prior testimony was perjury and that your client put him up to it. What do you do now?



The jury returns a verdict of guilty of embezzlement, which carries a maximum
ten year sentence, and not guilty of destruction of evidence. The judge announces at
sentencing that even though this is Faye’s first criminal charge, he has received letters
from her two previous ministries alleging that this is not Faye’s first theft. In addition, the
statute provides that if the judge finds by a preponderance of the evidence that the
embezzlement was from a charitable or religious organization, there is a five year
minimum sentence that must be imposed. Finally, he states that he is convinced she was
guilty of destroying evidence, notwithstanding the verdict. He gives her five years.

Two days after sentencing and before you file your notice of appeal, you learn
that Amy Simple, a witness previously unknown to you, had told the prosecutor before
trial that she had learned from her former estranged lover, the choir director, that he had
taken the money and fixed the books so the blame would be shifted to Tammy Faye. The
prosecutor did not believe the witness because she seemed to be on a vendetta against her
former lover, so he had not disclosed the information to the defense. The prosecutor
placed in a desk the bank documents connected with the withdrawal of some of the funds
which Simple gave to the prosecutor to check for the choir director’s fingerprints, but it
appears they accidentally were discarded when he was promoted to a larger office. What
do you do now?

Problem 3

To:  You, my law clerk May 9, 2003
From: Me, the federal district judge you work for

[ want you to look over a 28 USC Sec. 2254 habeas corpus petition that was
recently filed and brief me on the issues and your suggested resolutions. These are the
facts that were developed in the federal record habeas proceedings.

The indigent defendant, Moses Outlaw, was convicted of capital murder and
sentenced to die in the New Mexico death chamber for a drive-by killing of a witness. It
turns out that his appointed lawyer, Dan Dreamer, had previously represented the murder
victim, Sam Snitch, on a gang-related murder charge, and had worked out a deal for that
victim to testify against several other gang members in exchange for a plea to a reduced
charge. In fact, Dreamer was still Snitch’s lawyer when Snitch was killed. The same
judge appointed Dreamer in both cases. This information was unknown to Outlaw until
his appellate counsel found out about it after Outlaw’s conviction.

Another fact unknown to Outlaw is that Dreamer was addicted to heroin
throughout his representation of Outlaw. Outlaw did notice that Dreamer was drowsy
during the trial and actually fell asleep for at least a few minutes during the prosecutor’s
cross of Outlaw and a few minutes during the prosecutor’s summation. Dreamer did
conduct some brief cross-examinations and a direct examination of Mr. Outlaw.

Dreamer also objected at trial to the admission of a shotgun shell found in his car
during a search based on an anonymous tip that Outlaw might have drugs in the car. The



trial judge denied the motion on the ground that it was not presented before trial, as
required by the State rules of criminal procedure.

For his summation, Dreamer simply said, “Ladies and gentlemen, you have your
job to do and I have mine. I remind you that it is the burden of the State to prove Mr.
Outlaw’s guilt beyond a reasonable doubt. Never forget that. I trust that you will make
the right decision.”

Outlaw was tried with a co-defendant, Jimmy Jasper, whose redacted confession
was Introduced at the joint trial. When Dreamer responded with “I object,” the prosecutor
offered to redact the confession to change the references in the statement from “Outlaw
and me shot Snitch” to “another person and me Shot Snitch.” The judge then admitted the
revised statement. Jasper testified and repudiated the confession, saying the police
questioners had kept trying to get him to get him to admit he and Outlaw had killed the
Snitch, but he kept telling them to write it up any way they wanted to, but it was not true.

Outlaw was appointed a new attorney for his direct appeal, and that lawyer found
out about the trial lawyer’s addiction but did not raise ineffective assistance of counsel as
an issue in the appeal. All other issues were argued unsuccessfully.

A new counsel was appointed to represent Outlaw in his State habeas
proceedings, and that lawyer raised all issues except those relating to Jasper’s statements,
because he claims he was not paid enough by the State to read the trial transcript.

Federal habeas counsel have now presented all issues related to the above facts.

(END OF EXAMINATION



